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No. 10014

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

John Luhring and Margaret Morris, as joint tenants,

Plaintiffs and Appellants,

vs.

Universal Pictures Company, Inc., a corporation,

Defendant and Appellee.

APPELLANTS' OPENING BRIEF.

STATEMENT OF PLEADINGS AND FACTS
DISCLOSING BASIS OF JURISDICTION.

This action was commenced in the Superior Court of the

State of California in and for the County of Los Angeles.

Plaintiffs (Appellants) therein sought recovery of $35,-

256.99, plus interest and costs, upon a final German judg-

ment, from Universal Pictures Corporation, a New York

corporation, and Universal Pictures Company, Inc., a Dela-

ware corporation (Appellee). [R. pp. 2-9.] The cause, upon

application of Appellee, was removed to the United States

District Court by order of said Superior Court. The re-

moval petition alleged that Plaintiffs were citizens of Cali-

fornia; that Appellee was a Delaware corporation and a

citizen of said State; that Defendant, Universal Pictures
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Corporation, was a dissolved New ^'o^k coriwration, and

that the amount in controversy, exclusive of interest and

costs, cxccded $3,000.00. to-wit : $35,256.99. [R. pp.

9a-16. j Therefore, said District Court acquired jurisdic-

tion herein under Title 28, Section 71. U. S. C. A. (Jud.

Code Sec. 28 amended). Title 28. Section 41. Subsection

1 (Jud. Code, Sec. 24 as amended).

Brielly. the amended ct)mplaint* |R. i)p. 2-9] alleg^ed that

plaintiffs were citizens of California; that Defendant Uni-

versal Pictures Corjx)ration was a New York corporation,

and thai Universal Pictures Company. Inc. was a Dela-

ware corporation |R. p. 2]; that the Sui)erior Court in

Berlin. Germany (Landgericht), and the District Court of

Api)eal in Berlin. Germany ( Kanimerti^cricht ) . were courts

of record and of j^eneral jurisdiction, and that the Su-

preme Court of Germany (Reichsj^ericht) was a court of

record havinj^^ a])pellate jurisdiction, and that all three

courts were duly created by the laws of the German Re-

public. |K. 1). 3.]

That on July 27, 1932. May film Corporation, a German

corporation, upon appeal from the Landgericht. recovered

a judgment of 50,000 Reichmarks. plus interest and costs,

against Universal Pictures Corporation, the New York

Corporation, in the Kammergericht. and that this judg-

ment was affirmed by the Reichsgericht and became final

[R. pp. 3-5 1 : that the amount of said judgment trans-

muted into lawful money of the United States up to Janu-

ary 1. 1937. was $35,256.99. [R.
i).

9.
J

*Thc ()riv;inal compl.iint, I'ctnrc service thereof, was superseded by an

amended complaint. Bled as of course while the action was still pending,; in

the State Court.
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That a dispute arose between Joe May and the Liqui-

dator of the Mayfilm Corporation over the ownership of

said judgment, and in an action between the Bank for

Foreign Commerce (assignee of Joe May) and Mayfilm

Corporation in liquidation, the Landgericht adjudicated that

Joe May and not Mayfilm Corporation was the owner of

said judgment, and that the assignment thereof by Joe

May to the aforesaid Bank was valid. [R. pp. 5-6,]

That the judgment had previously been assigned to said

Bank to secure a loan made by Mayfilm Corporation and

guaranteed by Joe May and one Fritz Mandl. That Mandl,

as guarantor, paid the debt, and by German law became the

owner of the security, i. c, judgment. That notice thereof

had been given to the defendant by said Bank. [R. p. 7.]

That Mandl assigned the judgment to the Union Bank

& Trust Company of Los Angeles which assigned it to

Plaintiffs, and the judgment remains unpaid. [R. p. 8.]

That prior to this action Universal Pictures Corporation

was dissolved and its obligations, including the one sued

upon, was assumed by Universal Pictures Company, Inc.

[R. p. 9.] Plaintiff prayed for judgment of $35,256.99

plus interest and costs, [R, p. 9.]

Appellee, by amended answer* [R. pp. 17-27] admitted

the existence and jurisdiction of the German Courts, but

denied that said Courts acquired jurisdiction of Universal

Pictures Corporation. It denied, upon lack of informa-

tion and belief, the other allegations of the complaint, ex-

cept that it admitted the dissolution of Universal Pictures

Corporation and the assumption of its obligations by appel-

*A demurrer to the original answer was sustained in part and was super-

seded by the amended answer.
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lee. Appellee alleged as a further defense that the judg-

ment sued upon had been attached as the property of May-

tilni Corporation by a third person in another action in

Germany, and that by reason thereof defendant was pre-

vented from paying said judgment to plaintitYs. Apj)el-

lee's third defense asserting that as a matter of comity,

tlie Court should not enforce or recognize the German

judgment but should inquire into the same upon the merits,

was attacked by demurrer which was sustained. fR.

p. 29.]

This cause was tried by the District Judge, sitting with-

out a jury, who in a written opinion rendered his decision

for Api)ellee upon the theory that Appellants had not

established their ownership to the German judgment. [R.

pp. 30-33.] On November 22, 1940, written Findings of

Fact and Conclusions of Law and Judgment for Appellee

were signed and filed |R. pp. 34-42 1, and notice thereafter

was given to the parties. On December 2, 1940, Appel-

lants served and filed a motion for new trial [R. pp. 42-

61], and thereafter the same was duly and seasonably

heard [R. pi). 83-89], and on March 3, 1941, the said

motion was denied. [R. p. 90.] On May 29, 1941, notice

of appeal was filed by Appellants and the appeal herein

was perfected. [R. pp. 90-91.]

The United States Circuit Court of Ai)ix?als acquired

jurisdiction herein by virtue of an appeal having been

taken to this Court by Appellants from the judgment of

the District Court within three months after the denial of

Appellants' motion for new trial, under Title 28, Sec. 225,

Subd. (a) First, U. S. C. A. (Jud. Code Sec. 128,

amended) and under Title 28. Sec. 230 U. S. C. A., and

pursuant to Rule 72i of the Federal Rules of Civil Pro-

cedure.
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STATEMENT OF THE CASE.

(A) Statement of the Facts.

Appellants brought an action to enforce a German judg-

ment. At the trial there was no dispute as to its validity,

and it was admitted that the judgment was unpaid. The

defense that the German courts had not obtained jurisdic-

tion of the judgment debtor, Universal Pictures Corpora-

tion was abandoned. [R. p. 104.] The defense of pre-

vention of payment by virtue of a third party attachment

was rejected during the trial by the trial court on the

ground that the evidence then disclosed that nothing had

been sequestered and it would be pointless to take further

evidence on that issue. [R. p. 534.] A third defense of

comity was not urged, as a demurrer thereto had been sus-

tained thereto before the trial commenced. [R. p. 409.]

The primary issue was the ownership of the judgment

itself.

In 1926, Mayfilm Corp., a German corporation, brought

an action for breach of contract, against the Universal

Pictures Corp., a New York corporation, in the "Land-

gericht," a court in Berlin, comparable to a county Su-

perior Court. March 30, 1930, judgment therein was

rendered in favor of the defendant. [PI. Ex. 2, R. pp.

106-114.] An appeal was taken to the District Court of

Appeal, at Berlin, /. e., the "Kammergericht," where on

July 27, 1932, the Landgericht judgment was reversed, and

an award of 50,000 Reichsmarks, plus interest, was made

in favor of the Mayfilm Corp. [PI. Ex. 2, R. pp. 117-

170.] Both sides appealed to the Supreme Court, i. e.,

"Reichsgericht," and on February 3, 1933, the Kammer-

gericht judgment was affirmed. [PI. Ex. 2, R. pp. 171-

197.]
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Subsequent events as hereinafter related. g:ave rise to

further litip^ation. In 1934, the Bank for Foreign Com-

merce, a German Bank, hereafter referred to as "Bank,"

claimed to be the owner of the above judgment against

Universal. This claim was disputed by the Mayfilm Cor-

poration, by its Liquidator. May 30, 1934, the Bank com-

menced action against the Mayfilm Corporation, for

declaratory relief, in the Landgericht of Berlin, to de-

termine ownership of that judgment. In iliis declaratory

relief action, the judgment roll shows that: (a) August

29, 1930, one Joe May purchased certain assets of the

Mayfilm Cor])., which assets included among other things,

the then defeated cause of action against Universal, (b)

That on May 30, 1932, while such original action against

Universal was being appealed, but prior to the later Kam-

mergericht judgment against Universal, Joe May assigned

said claim to the Bank [PI. Ex. 4, R. 210-212], and (c)

on February 9, 1934, after Kammergericht had rendered

its judgment against Universal, May further assigned said

Kammergericht judgment to said Bank. [PI. Ex. 5, R.

pp. 245, 246; 482.] (d) That Joe May had since August

29, 1930, carried on the litigation of the claim against

Universal in the corporate name of Mayfilm Corp. "as a

matter of form," personally advanced all costs, "gave in-

formation," through the Kammergericht and the Reichs-

gericht [PI. Ex. 4, R. pp. 229, 230]; (e) That Joe May

deposited a copy of the assignment of May 30, 1932, with

the clerk of the Court. [PI. Ex. 4, R. pp. 210-212.]

This action for declaratory relief resulted in a linal de-

cree on February 11, 1935, by the Landgericht, in favor

of the Bank, adjudicating that the judgment against Uni-
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versal was the property of Joe May personally, was not

the property of Mayfilm Corp. and that the assignment

thereof by May to the Bank was valid. [PI. Ex. 4, R.

pp. 226, 227.]

Said Declaratory Judgment of the Landgericht will

hereinafter be referred to as ''Decree" and the original

judgment against Universal sued upon will herinafter be

referred to as "judgment."

Further, regarding the assignment of the 50,000 Reichs-

marks judgment by May to the Bank, in the trial of the

action at bar, it was shown that said assignment was "by

way of security" for an obligation due to the Bank, and

that in addition thereto said Joe May and one Fritz Mandl

became personal guarantors of the obligation. [R. pp. 264,

280.]

Subsequently Fritz Mandl was required to, and did pay

the aforesaid obligation to the Bank [R. pp. 263, 280],

and thereby became entitled to said security, to-wit: the

judgment. Mandl's "right" to receive said security was

not questioned by appellees. Appellants introduced evi-

dence, oral and documentary of a written assignment of

the judgment by the Bank to Mandl [R. pp. 264, 270,

PI. Ex. 11; R. pp. 295-7, PI. Ex. 5; R. pp. 246-7], as well

as facts disclosing an assignment by operation of law.

Further, under date of February 12, 1936, said Bank, in

writing, notified the Judgment Debtor, Universal Pictures

Corp. that Mandl had paid the principal obligation, that the

judgment against Universal "has been transferred to

. . . Mandl" and that Universal can satisfy this debt

only by payment to Mandl. [PI. Ex. 11, R. pp. 295, 297;



PI. Ex. 5. R. ])\K 246. 247.] On Ai)ril 29. 1936. Mandl

assij^ned said jiidj^nicnt to tlic I'nion Bank and Trnst Co.

of Los An^'clcs | PI. Ex. 6. R. pp. 254. 256 1. and (.n Janu-

ary 16. 1937. said Union Bank assigned the judj^nent to

appellants. [PI. Ex. 8, R. pp. 258, 259.] Appellees do

not question the last two assip^nments.

There was aj^rccnicnl between the i)arties at the trial,

that the value of German Marks in American Dollars, and

tile computation of interest from 1926 on the judgment

(2% over Reichsbank Discount Rates) could be ascertained

from a local bank expert in foreign exchange. Accord-

ingly the principal was computed at $11,862.50. and the

interest to date of trial, September 24. 1940, was de-

termined to be $12,472.26. |R. i)p. 301-5, PI. Ex. 2; R.

pp. 120, 303, 549.]

Apix^llees admitted that Universal Pictures Corporation,

the original judgment debtor had been dissolved, and the

present appellee. Universal Pictures Company, Inc.. had

assumed and agreed to pay the former's obligations subject

to all proper defenses or set-offs. [R. ]). 20.
J

Because

of this admission, both companies will be hereinafter re-

ferred to by the singular word "Universal."

Api)ellees attacked Apjiellants' title by advancing the

following theories: 1. That the declaratory decree should

be ignored because (a) that said decree, though final, was

erroneous (appellants' procedure in tliis respect was to

elicit answers from experts to hypothetical questions con-

cerning German law. Appellants made timely objections.)

(b) That said decree, even if not erroneous, did not affect

the judgment debtor (Universal) because the latter was



not a party to that action, and therefore said decree was

of no evidentiary vahie herein; (c) that the said decree

was in conflict with a portion of the "grounds for de-

cision" in the original Kammergericht Judgment. 2. Ap-

pellees, though conceding that Mandl had a "right" to re-

ceive the judgment against Universal from the Bank, when

he had paid them, contended that neither the transactions

had, nor the notice given by the Bank to Universal, nor

the operation of German law, nor the evidence introduced

of an assignment were sufficient, either individually or

collectively, to consummate the formal assignment which

appellees insisted was necessary under German law.

(B) Questions Involved.

1. Is the judgment herein contrary to law?

This involves a consideration of whether the trial court

correctly applied the proper law to the facts.

2. Is the judgment herein contrary to the evidence?

This involves a consideration of all the evidence in the

printed record.

3. Is the judgment supported by the evidence?

This involves a consideration of all the evidence in the

printed record.

4. Are the findings of fact supported by the evidence?

This involves a consideration of all the evidence in the

printed record.

5. Did^the Court err in determining that the Appellants

failed to establish their ownership of the judgment sued

upon?

This involves a consideration of the evidence and

whether the correct law was properly applied.
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6. Did the Court err in permitting^, over Ai)iK'llants'

objections, the introduction of oral expert opinion evidence

tending: to collaterally impeach the final German declara-

tory decree, upon the theory (Ai)pellees') that such decree

was erroneous under German law?

This involves a consideration of the ruling: upon the ob-

jection made to the testimony given by appellees' witnesses.

7. In determining: the issue of Ai)i)ellants' ownership

of the judg:ment, did the Court err in holding that the final

German decree was of "no evidentiary value" whatsoever

because tlic Judgment Debtor was not a party thereto,

where said decree adjudicated the ownershij) of the said

judgment between the only claimants thereto and Appel-

lants derived their title from and through the successful

claimant ?

This involves a consideration of the findings, the evi-

dence and the law.

8. Did the trial court err in holding that that portion

of the Kammergericht judgments designated therein as

"Grounds for Decision" was res adjudicata on the issue of

ownership of said judgment as between the parties hereto

and that therefore the subsequent declaratory decree should

be disregarded?

This involves a consideration of the findings, tlie evi-

dence and the law.

9. Where appellants' i)leadings alleged an assignment

by operation of German Law, and the evidence introduced

included proof of an additional actual assignment and

thereby created, without objection, the further issue of

such actual assignment, did the Court err in ruling that it
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would limit appellants to proof of an assignment by opera-

tion of German Law alone, and any other form of as-

signment would not be considered because of said plead-

ings ?

This involves a consideration of pleadings, the evidence,

the law and the Court's ruling thereon.

10. Are certain designated ''findings of fact" in the

Judgment Roll sufficient, either in form or content, to

legally constitute findings of material ultimate facts, or

are they naked unsupported conclusions of law?

This involves a consideration of the findings and parts

thereof objected to by Appellants.

11. Are the "conclusions of law" supported by the

law, or are they contrary thereto?

This involves a consideration of the "Conclusions of

Law" and a determination of whether the trial court cor-

rectly applied the proper law to the facts.

12. Did the Court err in denying Appellants' motion

for a new trial?

This involves a consideration of the evidence, the law,

the various rulings of the trial court, the motion for new

trial and the affidavits in support of and in opposition

thereto.
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SPECIFICATIONS OF ERROR.

1. The Court erred in admitting opinions of exj)erts in

answer to hypothetical questions, for the purpose of show-

ing that an actual German Declaratory Decree was er-

roneous accordinp^ to German Law. Said Decree determined

Joe May to be the owner of the Judgment sued upon.

Appellants objected (but were overruled) throughout

this entire line of questioning on the following grounds:

(A) "I object t<» it as incompetent, irrelevant and im-

material. Counsel does not recite the full facts in the

question involved here. It also attempts to express an

opinion on or reexamine a judgment which has already

been rendered in Germany and has become final. It in-

cludes facts not in evidence and omits facts that are in

evidence. It particularly does not include the fact that the

sole director of the corporation consented to the particu-

lar transaction involved, to-wit, the sale of certain assets

to an individual for a consideration, and that these facts

have already been judicially determined by a Court in (ier-

many. and it is an attempt to go behind tlic judgment

*.
.

.' and further that it would attempt to impeach a

final judgment." |'i^". i)p. v31S, 319.]

The full substance of the evidence admitted over this

objection, was the experts' opinion of the effect of German

law upon the facts disclosed in the declartory relief action

[PI. Ex. 3 and 4, R. pp. 204-241] as follows: That al-

though the written agreement (shown in the judgment

roll) between Joe May (sole stockholder) and one Aussen-

berg (purchaser of half of May's stock), whereby the

former was to acquire certain corporate assets (including
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the claim resulting in judgment sued upon) was consented

to by the said corporation and to whom the consideration

was paid, said agreement was insufficient according to

German Law to actually transfer said claim to May; that

a formal assignment was necessary for said purposes. [R.

pp. 321-325.]

(The above opinion was in direct contradiction to the

actual German final decree which held under these facts

that Joe May did become the owner of said Judgment, and

that said judgment roll disclosed that there had been such

actual assignment made. [PI. Ex. 4, R. pp. 228, 229.]

(B) Appellants further objected and were overruled

when the expert was shown the exact written agreement

in the judgment roll and the final decree (adjudging Joe

May the owner) and was asked if he had an opinion as to

whether that agreement and the facts as shown in said

judgment roll "would be effective under the law of Ger-

many to transfer or assign to Joe May the claim of May-

film against Universal." The grounds of objection were:

*'To which we object, if Your Honor please, on the

ground that it is incompetent, irrelevant and immaterial.

The particular ground that we would like to rely upon

here, in addition to the general objection, is that it at-

tempts to go behind a judgment. The documents that

have been read are contained within a judgment roll upon

which a judgment has been rendered by a Court of com-

petent jurisdiction. The witness is now asked to decide

whether or not that judgment of that Court is proper."

[R. p. 334.]

The expert gave his opinion as follows : That the writ-

ten documents and facts recited in the actual judgment roll



—14—

were ineffective as a transfer of the juclj^nient to May.

under German Lazv: that a formal assignment was neces-

sary. (This opinion evidence likewise attempted to "re-

verse" that final German decree by attemptinj^ to show

that tlie (jerman Court was guilty of judicial error, and

further sought to contradict "by a legal opinion" the ex-

istence of a fact disclosed in the judgment roll, to-wit.

that lliere was an assignment from the Corporation to

May.)

2. The judgment herein is based ui)on findings of fact,

which, in material matters are not sustained by the evi-

dence, and are contrary thereto. Such material findings

and the particularities wherein same are erroneous, are

as follows:

(A) That portion of Finding No. Ill [R. p. 36], read-

ing: "Under and by virtue of the law of the German

Reich said judgment, and the claim on which it was based,

were and at all times since have remained, the property of

Mayfilm A. G. ; and in the German Reich and by virtue

of the law of that country said judgment at all times since

its renditon has been and is now enforceable against the

judgment debtor, or its successor, only by Mayfilm A. G.,

the judgment creditor," is erroneous:

Said portion of the finding is contrary to the evidence.

Said evidence consists of: (1) the judgment roll of the

judgment sued upon, (2) |
PI. Ex. 2, R. pp. \0b-\99];

the judgment roll of the declaratory relief action |
PI. Ex.

4, R. pp. 204-241], (3) oral expert opinion testimony.

The judgment roll, relating to the Kammergericht [PI.

Ex. 2] shows: the defendant therein objected that the
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plaintifif therein (Mayfilm Corp.) was "not the proper

party" since the claim was in reality owned by Joe May.

[R. p. 127.] That the testimony of Joe May therein was

to the effect that he owned the claim, but that the suit

thereon was to be "continued" by the plaintiff corporation

[R. p. 118] that the Court's "Grounds of Decision" stated

that the plaintiff was the proper party [R. p.

128], that it "was assumed" that when liquida-

tion was completed, the proceeds of the judgment should

be transferred to May; that distribution of assets among

"associates" before corporation's debts were paid would be

invalid, as to the corporation's Liquidator. Said Kam-

mergericht "Grounds for Decision" however were silent as

to a sale of assets for a cash consideration. That issue

was never raised therein. (It should be noted here that

when the German Supreme Court denied a revision of the

Kammergericht judgment, its decision showed that it con-

sidered all the evidence, and in affirming the Kammer-

gericht judgment the Supreme Court declared its own

"Grounds of Decision" in which the incidental question

of "proper party" or the ownership of the claim was not

considered or determined.) [R. pp. 177 to 196.]

The final decree of the Landgericht [PL Ex. 4] in the

declaratory relief action shows; this decree was rendered

February 11, 1935 [R. p. 226], 3 years and 5 months

after the renditon of the Kammergericht judgment of July

27, 1932; that the parties thereto were the Bank for For-

eign Commerce as assignee of Joe May, and the Mayfilm

Corporation, by its Liquidator [R. p. 205] ; that the sub-

ject matter of the suit was the ownership of the judgment

sued upon herein [R. p. 206] ; that the Bank and the
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Mayfilni 0)ri)( nation by its Licjuidator each asserted

rights of ownership of said judgment [R. p. 207) and

that the decree of said Court was that there was a sale

and assignment thereof to Joe May by the May film Cor-

j)oration
|
R. \)\). 228-9 1 that Joe May was the owner |R.

p. 226]; that the corporation was not the owner of tlie

judgment and therefore Joe May's assignment thereof to

the Bank was valid. |R. jx 227.] Said judgment roll in

the declaratory action further shows that: June 30. 1930.

Mayfilm Corporation had no debts other than to the Bank

|R. 208] : it had assets of 113,755.54 R. M. : that August

15. 1930, said corporation became active with assets of

105,004.10 R. M. [R. p. 208]; that at the time Joe May

bought the claim said suit was of uncertain value as it

had been lost in the first trial
|
R. p. 209] ; that on May 30,

1932. Joe May assigned the claim against Universal to

the Bank; that on August 29, 1930 (the date of the inir-

chase of the claim by May from the corporation ) there

were no creditors as per the balance sheet attached

thereto* |
R. p. 211] ; that at the time the Kammergericht

held the "transfer of the said claim" to Joe May was sub-

ject to the payment of creditors, the Kammergericht failed

to go into the question of the existence of creditors, and

therefore its remarks thereon are "dicta" ; that in its

"grounds for decision," said Landgericht adopted and in-

corporated therein the statement of a witness to the ef-

fect that: It was correct that there zuas assic/r.cd to Joe

May, in accordance with the agreement and said balance

sheet, in consideration of the payment of 45,000 R. M.,

Said balance sheet was discussed liy the experts as will appear later.
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said claim against Universal [R. pp. 228-229], that only

as a matter of form was the lawsuit conducted in the cor-

poration's name [R. p. 229] that Joe May paid all costs

of the suit and furnished the information regarding it

[R. p. 230] ; that proof of the allegations of the complaint

has been made. [R. p. 230.]

The oral opinion of the experts for appellees included:

an admission that the declaratory decree established that

the claim in question was owned by Joe May [R. p. 338] ;

that it ''created law hetzveen the two litigant parties" (Joe

May's assignee, and the Mayfilm Corp. by its Liquidator)

and further that said decree "concerns the relationship be-

tween the Bank . . . and Mayfilm A. G. (corpora-

tion) arid to that extent it establishes that the claim is

ozvned by Joe May. That is the meaning of this judg-

ment'' [R. pp. 339-340] ; that said decree is "binding upon

these two parties" [R. p. 342] ; that from the standpoint

of American Law, of res judictata, the effect in Germany

of a judgment there is that "they bind the persons who

are parties and their privies" [R. p. 369] ; that regarding

the corporation's balance sheet referred to supra that it

"does not mention the claim against Universal" [R. p.

336] ; that if Miss Loewenstein (the director of Mayfilm

Corp.) assented to the agreement between May and

Aussenberg and further said, "I, as only member of gov-

erning body assign the claim to you—Joe May," "this

would be a real assignment and it isn't necessary that it be

written." That any simple words indicating the intent to

assign would be good, that it isn't necessary to use the

word 'assign." [R. pp. 456, 457.] (Note: See testi-

mony of Miss Loewenstein in [PI. Ex. 4, R. p. 228] i. e.,
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"Grounds for Decision" in Declaratory Decree action, re-

citing that "It is correct tliat tliere was assigned to . . .

Joe May in confirmance witli the agreement with . . .

Aussenberg and {he . . . balance sheet . . . the

claim against Universal . .
." See also her testimony

therein [R. pi^. 2M), 7\ to same effect. See also recital

of same fact of assignment in the Decree under heading

of "Facts." [R. p. 227.]) In the position asserted by

Mayhlm Corp. in Liquidation, in the Declaratory action,

that corporation admitted that there had been a valid

assignment of certain assets by the corporation to May,

but it was claimed that they did not include the claim

against Universal. [R. pp. 215, 216.] The Court's de-

cree was that the claim against Universal zvas included in

those assigned assets. One of appellants' experts testified

that: On the balance sheet of the Mayfilm Corporation,

the claim against Universal is not included; that by law,

such balance sheets luust include all assets. [R. p. 499.]

One of appellants' witnesses testified: that he was the

attorney in Berlin for the Bank; that he had personal

knowledge of all facts in connection with the declaratory

action; that not only from his knowledge of all the facts

themselves, but also because he was versed in German

law, the claim against Universal had been validly assigned

to Joe May by the Mayfilm Corporation and that that was

also the conclusion of the German Court in that action. [R.

pp. 488-9.] Another of appellants' experts stated in re-

sponse to a question as to the effect of the declaratory de-

cree that: "In a German case . . . such judgment

would produce more than an assignment." That such de-

cree would have the effect of "an assignment which has
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been confirmed by a Court. In a case it would be evi-

dence." [R. pp. 530, 531.]

Further said portion of finding No. Ill is not supported

by the evidence;

The only evidence offered by Appellees to support the

issue covered by that portion of the finding No. Ill ob-

jected to, was the opinion testimony of their experts given

in response to hypothetical questions, wherein they stated

that the facts as disclosed in the judgment roll of the

German Declaratory Decree were insufficient to transfer

title of the claim to Joe May. [R. pp. 319-338.] Said

experts did admit, however, that under German Law said

Decree did establish that as between the litigant parties

and their privies, that the claim was owned by Joe May;

that said decree did create law between said parties [R.

pp. 339, 340], and was binding upon them. [R. p. 342.]

(B) Finding No. V [R. p. 37], in its entirety, is er-

roneous
;

Said finding is contrary to the evidence:

The evidence hereinunder is the same as that set out

hereinbefore in connection with appellants' objections to

a portion of finding No. Ill and is incorporated herein-

under by this reference thereto, to save space and need-

less repetition.

Said finding V is not supported by the evidence:

The only evidence received on the issue covered by the

finding is the same as that received in connection with

finding No. Ill, hereinbefore set out under appellants' ob-

jections thereto, and is incorporated herein by this refer-

ence.
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(C) Findinj^f No. \'l.
|
R. pp. 37-38], is trronoons.

Said findinpf is contrary to the evidence:

The only evidence api>ellees may rely ui)on, is a por-

tion of the Kaninierj^ericht jiidi^ment roll denominated

''Grounds for Decision." |R. p. 12S. already set out

under Spec. 2. Subsection A.] The error of .said find-

mg is: It is based upon superseded "Grounds for

Decision" which were neither included nor affirmed in

the final "Grounds for Decision" of the Reichs^ericht

;

it relies upon mere dicta: it confuses said (Jrounds or

dicta as follows: (a) that a "distribution of all assets"

to stockholders upon final liquidation is the same as a

"sale" for cash of a portion thereof, (b) that the issue

of projKT parties" is the same as the issue of "owner-

ship." (c) that it interprets the "Grounds" into a

conclusive determination" of the rights of a per-

son (not a i)arty thereto. /". e.. May.) Finally, said

finding fails to consider and is contrary to the facts of

event occurring after the Kammergericht decision, to-

wit : the final Decree of a German Court of competent

jurisdiction, which did in fact finally determine the issue

of ownership between said corporation and May's

assignee.

Said finding is not supported by the evidence:

The substance of the evidence on the issue covered

thereby has already been set out hereinabove and is

incorporated herein by this reference. The insufficiency

of the evidence is that the finding is based uixjn portions of

the "Grounds for Decisit)n" in the Kammergericht judg-

ment, which were not final, and were superseded by the

Reichsgericht "(Grounds" which are final, and in which

no support for said finding can be found.
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Further, even if said Kammergericht "Grounds" were

deemed effective; they fail to support said finding in

that said "Ground" merely answer the defendants'

objection therein to the plaintiff being the "proper party"

[PI. Ex. 2, R. p. 127], and that was a special issue

before that German Court; it did not purport to adjudi-

cate the ownership of the claim as between Mayfilm

and Joe May, which latter was not a party in that action.

Said finding is further erroneous as to that portion

relating to the "conclusiveness" on the issue of owner-

ship as between Universal, Joe May, their successors

or claimed successors, in that the same constitutes a naked

erroneous conclusion of law and as such ignored the

legal effect of the subsequent decree both under German

and American law.

(D) That portion of Finding IV, [R. p. 36-37]

reading as follows: "Under and by virtue of the law of

the German Reich said declaratory judgment

had no effect upon their (defendants) or either of their

rights in respect of the claim referred to in said judg-

ment or in respect of the ownership of said claim, and

was and is not evidence as against either of the defend-

ants herein of any of the facts or issues determined or

purported to be determined therein" is erroneous.

Said portion of said finding IV is not supported by

the evidence. Since the evidence applicable has already

been set out under objections to Finding No. Ill, in

order to save space same is repeated herein by reference

thereto, as found under Specification 2, Subdivision A.



—22—

In particular. ajiiK-lkcs' witnesses did not testify that

tlie defendant had any rip^hts in the claim (^r judp^ment.

Defendant became debtor under the judt^mcnt and as

such Ti'ti.f not claimant of title to a jiidt/mcnt acfainst

itself. Nor is there any evidence to substantiate the

conclusion that the declaratory Decree was and is not

evidence apfainst the defendant lurein of any of the

facts or issues determined therein. Ai)i)ellees' witness

admitted that said Decree established, as between the

corporation and May's successor that the claim was

owned by May. [R. pp. 339. 340.]

The only evidence on the e\ identiary effect of the

decree in Germany, according to German Law. was that

of appellants' witnesses who stated that such decree was

good evidence in Germany of an assignment which had

been confirmed by a German Court. [K. pp. 500, 501;

530-531.]

Witnesses for both parties herein admitted said Decree

was binding upon the parties and their i)rivics in that

action, and that it established the German law as to

them. The effect of such Decree and law. as evidence

in this action, must be determined by the law of the

forum, to wit, California Law.

Said portion of said "finding" is contrary to the evi-

dence for the same reasons as immediately set out here-

inabove.

(Ej Finding No. \TI [R. p. 38], is erroneous in

its entirety.

The substance of the evidence thereunder is : May-

film Corp. in liquidation obtained a line of credit of

100.000 M. in 1931 from the Bank. [R. p. 273: 275.]
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Joe May, who had purchased for 45,000 M. certain

assets from the corporation in 1930, inchiding among

those assets a then defeated 50,000 M. claim against

Universal [R. pp. 210-212] assigned this claim "as secur-

ity" to the Bank on that loan to the corporation, and in

addition thereto, he, May, and one Mandl further guar-

anteed this loan [R. pp. 261, 2; 280, 281.] Said Bank

acknowledged that said assignment by May was by way

of security only. [R. p. 246.]

On February 9, 1933, the claim having ripened into

a final judgment against Universal, May made a fur-

ther assignment thereof to the Bank, *'as security."

[R. pp. 245-6; 295-6; 482.]

When Mayfilm Corp. failed to repay the loan to the

Bank, the latter required Mandl to pay under his guar-

anty, which he did in 1936, [R. pp. 246; 281], in the

amount of 64,200 M. [R. p. 482.] Said Bank upon

receiving payment from Mandl, actually assigned the

claim against Universal, to Mandl, [R. p. 264-9; 270],

and further notified said Universal on February 12,

1936, that Mandl had paid them, that the judgment

against Universal "has been . . . transferred to

Mandl" and that the judgment could be satisfied by

payment only to Mandl. [PI. Ex. 11, R. pp. 295, 297;

PI. Ex. 5, R. pp. 246-7.]

Appellees offered no evidence of any facts controverting

the foregoing statement of events, but did ofifer opinion

evidence to the effect that an actual assignment was

necessary to transfer the claim against Universal from

the Bank to Mandl, that those facts immediately above

set out failed to act as such assignment, that the Bank's
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written notice tu Universal was insufticient as an actual

transfer, and that there was no transfer as tlu- rc>uh ^f

operation of German Law.

Appellees' witnesses conceded that under these facts.

Mandl was entitled to " receive" such transfer
|
R. pjj.

354, 356) : that although the "notice of transfer" was not

effective as a transfer, had Unh'crsal paid the judgment

to Mandl, they icould hare been ''protected'' thereby as

against the Bank [R. p. 349]; that in considering the

effect of tlic wording of the "notice" to Universal,

explicit words of transfer were not required under Ger-

man Law (R. pp. 460; 494, 5]; that those words used

therein did constitute an admission against the liank's

interest to the effect that tlie Lank was no longer Uni-

versal's creditor, but that Mandl was. and the Bank

"wants" Universal to pay Mandl |K. p. 349 J ; that in a

real assignment express technical words of assignment

are not required, and that even an oral assignment

is good under German Law.
|
K. pj). 378; 456, 457.)

Appellees' witnesses further stated that a judgment as

such is not assignable in Germany, i)ut the clai)n upon

which it is based may be assigned, even orally, and the

title to the judgment follows the claim. [R. pp. 39L392;

328.) They further stated that the following law appears

in Section 409 of the German Code. "If the creditor

informs the debtor that he has assigned tlic claim, the

notice of the assignment is valid against him, as towards

the debtor, ez'en though the assignment had not been

maac or is ineffective. It is equivalent to the notice that

the creditor has executed an instrument of assignment

to the new creditor named in the instrument and the lat-
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ter presents it to the debtor. The notice can he with-

drawn only with the assent of the party who is named

as the new creditor/' [R. p. 439.] (Italics ours.) Also,

that Section 410 which requires a debtor to recognize

such new creditor only if he is furnished with the assign-

ment provides : "These provisions have no application if

the former creditor has notified the creditor in writing

of the assignment." [R. p. 440.]

On the issue of actual assignment by the Bank to

Mandl, appellants' evidence was as follows

:

Mandl, himself, testified that the Bank gave him an

assignment of the claim [R. p. 264] ; that the assignment

of the claim zvas made to him, by the Bank after he had

paid on his guaranty, [R. p. 270.] This evidence was

never denied or controverted or disputed by appellees.

Appellants' experts stated that an actual assignment was

not required under German Law [R. pp. 490-5], that the

"notice" in itself was a valid assignment from the Bank

to Mandl [R. pp. 490; 531-3; 536; 245; 295]; that even

if the "notice" contained a reference to an assignment

by operation of law, or mistakenly gave as a reason or

basis the Code Section 744, that because the intent of

the parties was clear [R. p. 495] that under German

law the intent ruled. [R. pp. 495-6.]

On the issue of "transfer by operation of law" appel-

lees' witnesses advanced two theories: (a) Security

deposited by a debtor passes to the paying guarantor by

"operation of law," only if the guarantor occupies the

position of a "surety," but not if he is a "warrantor."

[R. pp. 344; 370, 371.] The distinction, according to

the witnesses, was that a "surety" ("Burgchaft") is one
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who oblig^ates himself tu the creditor of a third person

to answer for the debt of the hitter; tliat a warrantor

("guarantie-versprechen") is one, who. by an independ-

ent contract, unconditionally guarantees a given result.

[R. i)p. 343: 369, 70. |
With respect to what Mandl's

position was said witnesses stated "it was not clear" but

admitted that the Bank in its notice had designated

Mandl by the German word "Burgschaft" meaning

"surety," |R. pi). 346. 7; 41S|. (b) the second theory

was that only a "pledge'' passes "by operation of law,"

and that an "absolute assignment" does not, as the latter

requires an actual assignment to the guarantor. That

if the assignment of the claim against Universal from

May to the Bank were "as a pledge" it would have been

transferred to Mandl, by operation of law, when Mandl

paid the Bank.
|
R. p. 492 1. but that in their opinion

May's assignment to the Bank "was absolute upon its

face" and therefore to transfer it to Mandl the Bank

should have made an actual assignment. Said witnesses

did however admit the following; that an assignment of

a claim to a Bank does not need the words "as security"

to nevertheless be a limited assignment [R. pp. 401; 404-

405; 406; 407]; that May's assignment would be inter-

preted as having been given "as security," |R. ]). 411];

that the "form of making an assignment as a "pledge"

or "as security" is the same [R. pp. 406, 7], that a "claim

can be pledged" by an assignment, [R. p. 406]. The wit-

ness himself stated that "he" would also add the words

"I assign as a i)ledge" or similar words "to show the

real intent" and that the reason for the difference between

"pledge" and "assignment as security"' was "for the out-
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side world" in that the holder thereof is restricted in his

handling of pledged property [R. p. 408] and the same

witness admitted that one who has received something

by "an assignment for security" is also restricted in his

handling thereof. [R. p. 410.]

Appellees' witness Golm, conceded that if A (debtor)

owes B (creditor) and C (guarantor) assigns to B,

"as security" a claim C owns against X, that if C were

a ''surety" it is a case under Section 774, but if C was a

third person, under no obligation to B, and "just wanted

to be helpful" (volunteer) there would be no transfer

by operation of law, because one who puts up security

"without being a surety" is not protected by Sec-

tion 774. [R. p. 430.] Said Section 774 provides:

"Insofar as the guarantor satisfies a creditor, the claim

of the creditor against the principal debtor is transferred

to him, and the transfer cannot be claimed to the detri-

ment of the creditor. Any objections of the main debtor,

from a legal relation existing between him and the guar-

antor, are not affected."

To be applied to Section 774, per Section 412, is Sec-

tion 401 stating among other things that as to transac-

tions under Section 774, that "with the assigned claim

the mortgages or liens, belonging to it, as well as the

right arising out of a security given for it, are trans-

ferred to the assignee." [R. p. 434.] (Italics ours.)

Notwithstanding said code law, one of appellees' wit-

nesses stated he based his opinion that the transfer did

not occur by operation of law on a case in Germany

[D's Ex. E, R. pp. 542-547; 352-3], and the other

expert stated he relied greatly thereon for his opinion.
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[R. p. 371.) Said witnesses admitted however that even

Supreme Court decisions are not effective in Germany

to negate or overrule the Code Law. |R. p. 468.) (The

trial Court stated in overruling the appellants' objection

to the use of said German case, that that decision was not

bindinj.^. ciiui zcas only to he itscd as the hasis for the

ivitiiess's opinion.) [R. \). 353.]

Hic German case so used by appellee's witnesses as

the basis for their opinion was as follows : A debtor had

assig^ned "as security" some shares of stock to his cred-

itor. A guarantor entered into a specific zvritten contract

under which the creditor agreed that as and when the

guarantor paid the debt, "the shares" "zvcrc to be

assigned" to the latter. Guarantor, after he had i)aid

the creditor, evidently realized he had made a bad bar-

gain, attempted to get his money back from the creditor

by advancing a spurious claim to the effect that since

the written agreement was a contract to "buy" stock it

was void u)iless notarized. The Court cjuickly rejected

this claim by distinguishing tlic written contract of

"guaranty" from one of "ja/t*," and lield that a contract

that recjuired a creditor to assign stock to the guarantor

upon payment of his guaranty obligation did not need

such authentication. 77/r strict rules and formalities

applicable to agreements to buy stock were not appli-

cable. The creditor in that suit, evidently, out of an

abundance of caution presented a furtlier argument to

the effect that a written contract was unnecessary because

the transaction came under Section 774, Civil Code.

The Court held that the theory of transfer by operation

of law was unnecessary, not only because the "owner
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. . . was ONLY obligated by contract to reassign the

shares, it is not permissible to apply directly Sections

401, 412, of the Civil Code," but also because Sections

157 and 242* of the Code applied in that "the creditor

as owner by way of security must transfer" to

the guarantor who "consented in advance" according to

contract; and also the obligation to "transfer" was a

"self evident consequence of the legal relation." ''How-

ever, in their economic effect, a transfer of ozvnership

as security and the giving of a pledge are very similar

or even coincide." (Italics ours.)

First appellants suggest that appellee's witnesses made

a distinction that is not borne out by the case. This dis-

tinction was to the effect that an assignment for secur-

ity is greatly different from an assignment as a pledge.

In answering a question on the meaning of the words

May used in his assignment to the Bank, appellee's wit-

ness Golm said, "It convinced me that it was assigned

absolutely as security. We have this assignment as

security. But it wasn't a pledge. It is just the opposite

of a pledge." [R. p. 401.]

The case used as the basis for the witnesses' opinion

however does not make any such distinction. Quite the

contrary, it states that assignments as security or a

pledge are practically the same and ''even coincide.''

This being true we submit that if in one instance the

security passes by operation of law, it does so in the other

instance as well.

*[This section may be found in R. p. 443] ; Section 157.

"Contracts are to be interpreted as good faith and credit with due regard

to commercial usage required"—Loewy. "Contracts shall be interpreted

according to the requirements of good faith, ordinary usage being taken into

consideration"—Chung-Hui Wang.
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lt is further su^^csted that tliis case "used as the

basis of the exi^erts' opinion" was applicable only to a

situation where there was a written contract to transfer

shares of stock, between individuals, which, according

to that case, re(iuired rigid formalities, whereas a transfer

of a claim (and the judgment based thereon) is not subject

to the same formalities, as it admittedly could be trans-

ferred by mere "oral" assignment.

Appellants' witnesses testified on this question that

transactions in Germany between a Bank and its cus-

tomer were informal, [R. pp. 497-8J, that such transfers

of securities were handled with "as little formalities as

possible," [R. p. 493 J, and therefore said witness gave

his opinion that the situation in the above case was not

applicable to Bank transactions and did not apj^ly to the

transactions between the Bank and Mandl. [R. p. 493.]

German law requires that all contracts "shall be inter-

preted according to the requirement of good faith, ordi-

nary usage and business usage being taken into con-

sideration" per appellees' witness.
|
R. \). 443.]

Appellants' evidence of the facts of Mandl's trans-

action with the Bank was never controverted by evidence

of any other facts nor did Djipellees deny or disprove the

existence thereof. Said evidence showed that Mandl

guaranteed the obligation of another person { rather

than warranting a given result) [R. p. 261), that by

German Law, Section 765. a person who obligates him-

self to a third i)arty's creditor to answer for the debtor's

debt is a surety, [R. p. 342], and that the Bank's notice

to Universal stated that Mandl, as "Burgschaft"

("surety") paid the debt and was therefore "subrogated"
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to the Bank's rights against Universal. [R. pp. 246; 346,

7; 418], and the claim against Universal was transferred

to Mandl. [R. pp. 295-6.]

Appellants' testimony on the nature of the assign-

ment from May to the Bank was to the effect that in all

transactions the type of the transaction and the identity

as well as relationship of "parties" must be considered

in any interpretation; that there is a difference between

an agreement betw^een "two postmen" and an agreement

where a Bank is involved; that the assignment from

May to the Bank would be that "this is a security; this

is a pledge; this would be prhna facie evidence because

of the parties iiwolved." [R. p. 532.] That the transfer to

the Bank was in "connection with same transaction." [R. p.

532.] That "it is 999 times in a thousand that it has to be a

security." [R. p. 533.] This testimony as to facts was never

rebutted. Another witness, the Bank's (then) attorney,

testified : The assignment of the claim by May to the Bank

was done in the "usual way between Banks and their cus-

tomers for years and years, to give security by transfer

of title for debts instead of making only a pledge. [R.

p. 490.] "You can give a 'pledge' or make a transfer

of title, but in fact, the intention of the parties is only \o

make a pledge. It appears like a transfer of title hut in

fact is a pledge." [R. p. 491.] That under German

Law, regardless of what the words themselves recite,

'Ht is allowed to shozv that something what appears to be

a transfer of title is, in fact, a pledge. But let me add

that not in one out of hundreds of cases would there be

a discussion, because everybody knows that a paper like

this is only a so-called 'sicherungsuebereignung' and

doesn't intend to be more than a pledge." [R. p. 491.]
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That "as to my knu\v!ccl};c as Icyal aik'iscr to the Bank,

it is always the meaninj^, the intention of the parties, in

plecItT^ing: property in the form that transfers the title,

that after payment of tlie debt there shall be as little

formalities as possible." If May had paid this debt him-

self the Bank would never have liad to reassign

—

may-

be it wouUi tear up or (jive back the original assignment,

but it zi'ould nez'cr be iiecessary to uuike a reassignment.

\\\. pp. 493-4.] That in this case, because a Bank is

involved, because the intention of the parties was clear,

there was an assignment by operation of law, and an

actual assignment was unnecessary, but the notice from

the Bank to Universal "now stands as an assignment,

although it is superfluous as an assignment." [R. p.

494.]

Further said finding \TI is contrary to the evidence in

that there was uncontroverted evidence of an actual for-

mal written assignment of the clai)n and judgment from

the Bank to Mandi.
|
K. pp. 264-270.] It is further

contrary to the evidence of the notice itself. [R. i)p. 245,

295.] Although the effect of this notice under German

Law was disputed by the experts, there is no doubt that

under American Law said notice is a valid assigmment in

that the Bank directed Universal to pay Mandl, and that

the judgment could be satisfied only by payment to him.

Said notice was directed to Universal at Nczc York,

U.S.A., and thereby fixed the place of performance at

the debtor's residence. The notice further shows that

Mandl was a non-resident of Germany.

3. Certain "findings of fact" as hereinafter desig-

nated are not sufticient either in form or content to
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legally constitute true findings of fact, and are in reality

mere naked conclusions of law, leaving it doubtful what

particular facts therein referred to were established.

The findings objected to are those portions of IV as

set out under Specification 2D, and all of Finding V [R.

p. 37] and all of Finding No. VII [R. p. 38.]

An examination of the portion of Finding IV objected

to disclose that it is not a finding of the ultimate facts,

and merely purports to draw a conclusion of the facts

found in the first portion of said Finding IV relating

to the Declaratory Decree. The statements therein that

the Decree "was not evidence against defendants herein"

that it was not conclusive or binding on them or had no

effect upon their rights are all naked conclusions.

A further objection to said Finding IV is that the

statement that the Decree was "not evidence against

defendants" is a question of law and not a question of

fact. Therefore as such it has no proper place in findings

of fact.

Said portion of Finding IV is further erroneous in

that it applies the law of Germany, instead of the Ameri-

can law, in determining the evidentiary value and effect

of the final declaratory decree. Under the applicable

American law said decree is evidence for the plaintiffs

and against the defendant (appellant) herein.

Finding No. V, stating that Joe May did not acquire

or succeed to the ownership of the Judgment, again

merely states a conclusion of law purporting to state the

legal effect of various transactions. Further said "find-

ing" in the last sentence thereof states that certain facts
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upon whicli succession is claimed tail to transfer the

judgment, but nowhere in said or any findings is there

any definite reference to these facts, nor any description

thereof, nor any finding as to tlieir existence. Therefore

said "tinding" is too indefinite to be of any avail herein.

Finding No. \'II recites that "none of the transactions

had" between or among Joe May . . . the Bank . . .

and . . . Mandl had the effect of transferring or

vesting in . . . Mandl . . . the judgment . . .

of the claim. . . . The court's "finding" further stated

that the "facts" ... did not "have the effect" under Ger-

man Law of transferring or vesting in . . . Mandl

any i)art of the Bank's interest in the judgment or claim.

It is self-evident that these statements are not findings

of ultimate facts but are mere naked conclusions of law

particularly insofar as they state the effect of the facts

rather than stating what the facts were. Further it is

obvious that the court drew legal conclusions from some

facts, but fails to find or state what those facts were.

The first jxjrtion refers to "transactions," the second

part refers to "facts as a result (if which" certain claims

are made, yet neither portion definitely refers to either

what those "transactions" or "facts" were, nor describes

them, nor their existence. Therefore and further, said

"finding" is too indefinite and vague to support the

judgment.

4. The Conclusions of Law. fR. p. 39] . are, and

each of them is, clearly erroneous in the following par-

ticulars :

Conclusion of Law No. 1. [R. p. 39], to the eflfect that

"Neither plaintiff or any of their jiredecessors in interest
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(other than Mayfilm A.G.) had or have any right, title

or interest in or to the judgment sued upon, or in and to

any part of the claim upon which said judgment was

based," and Conclusion of Law No. 2, [R. p. 39] to the

effect that "plaintiffs are not entitled to enforce said

judgment" and Conclusion of Law No. 3, [R. p. 39],

to the effect that "defendant is entitled to judgment,

that plaintiffs take nothing and that defendant recover

its costs" are, and each of them is clearly erroneous in

that the same are (a) contrary to the evidence; (b) not

supported by the evidence; and (c) contrary to law.

The evidence hereinbefore set forth, under Specifica-

tion No. 2 shows that Mayfilm Corp., no longer was or is

the owner of the judgment sued upon, or the claim upon

which it is based; that the same was transferred from

Mayfilm Corp. to Joe May firstly by purchase and assign-

ment, and most certainly by the declaratory Decree; that

the same was assigned by May to the Bank and by the

Bank to Mandl, and by Mandl to the Union Bank and

by the Union Bank to the plaintiffs. (Appellants.)

Said conclusions are and each of them is contrary to

law in that they, and each of them, erroneously fail and

refuse to give any legal effect to the declaratory Decree

as evidence in this case; erroneously fail and refuse to

give any legal effect to the actual assignment from the

Bank to Mandl; erroneously fail and refuse to give any

legal effect to the "notice" from the Bank to Universal

as an equitable assignment under American Law, or any

effect under German Law; erroneously interprets the

German Code Law; fails and refuses to give any legal

effect to the assignment from Mandl to the Union Bank
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or from the Union Bank to the plaintiffs; and lastly under

the cz'idcncc in this case, and the law, the plaintiffs are

entitled tu judgment against the defendant.

5. The judgment herein is contrary to and is not sup-

ported by the evidence.

Since the basis of Appellants objections hereunder are

the same as those set out under Specification No. 2 ref-

erence is hereby made thereto, and incorporated here-

inunder.

6. The judgment lierein is contrary to law in that

the Court:

(a) Erroneously held that the Decree constituted no

evidence for ap^x^llants against the appellee. (Said

Decree, by law, was prhna facie evidence of muniment

or link in the chain of or foundation of title and in the

absence of evidence to the contrary (of which there was

none), is conclusive on the defendant on the (question of

ownership as between the parties who litigated that

question.)

(b) Erroneously fails to hold that there was an

actual assignment from the Bank to Mandl, or that there

was an assignment by operation of law.

(c) Erroneously held that the Kammergericht

"Grounds for Decision" was res adjudicata against appel-

lants upon the question of ownership of the judgment

sued upon.

(d) Erroneously held that neither the appellants nor

any of their predecessors in interest, other than May film

Corp. have or had any title or interest in and to the judg-

ment sued upon, or in or to the claim u\)(m which it is

based.



—37—

(e) Erroneously failed to render judgment in appel-

lants' favor for $24,33776.

7. The Court erred in restricting the determination

of Mandl's rights with respect to the assignment from the

Bank to Mandl to that alleged in the pleadings, to-wit:

that of "operation of law" only. [Court's opinion, R. pp.

32-33, also R. pp. 402-3.] Evidence received developed

the fact that there was an actual assignment. It there-

fore became incumbent upon the Court to make findings

of fact and conclusions of law on the issue thereby

created.

This issue of actual assignment was first raised by

appellees by adducing testimony to the effect that the

notice itself, in their experts' opinion, was not effective

as a transfer or assignment of the claim to Mandl. [R.

pp. 348, 9.] Appellants were permitted without objection

to meet this issue, [R. p. 494], and in fact said issue was

further developed by the Court itself through its own

interrogations thereon. [R. pp. 495, 96.] In addition to

the above appellants introduced the uncontradicted state-

ment of Mandl that there was an actual assignment made.

[R. pp. 264; 269-70.] No findings were made in respect

to this issue.

8. The Court erred in denying appellants' motion for

a new trial.

Said motion is set out on R. pp. 42 to 61, incL, and the

aflfidavits in support thereof are at R. pp. 61 to 77; affi-

davits in opposition thereto are on R. pp. 78 to 83, incl.,

and the ruling thereon at R. p. 90.
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ARGUMENT. POINTS AND AUTHORITIES.

I.

The Court Erred in Admitting Opinion Evidence At-

tempting to Show the German Declaratory Decree

Was Erroneous. ( Spccificatiun 1.)

The Court's attention is directed to two outstanding

initial facts: Firstly. Universal, in the case at bar, was

the original judgment debtor in the German case in which

was rendered the judgment sued ujMjn. Neither in that

action, or the present one did it have, or claim any rights

to the ownership of the claim or to the judgment. Sec-

ondly, the declaratory Decree was rendered in a subse-

quent action to (Icterniinc the ownership of the judgment.

The parties were the only two possible claimants thereto,

to-wit: the Mayfilm Corp. (the original judgment cred-

itor) and the liank, which claimed under an assignment

from May. who had purchased the claim from Mayfilm

Corp. Tlie primary (luestion, in the declaratory action,

on the issue of ownershij), was whether those various

assets admittedly sold to May by the Mayfilm Corp.

included the original claim against Universal. The Court

therein determined that the claim was so included. Thus,

said decree merely determined zcho tlic judgment cred-

itor was, and did not decide any issue or any point which

directly or indirectly prejudiced any "rights" of the judg-

ment debtor.

The appellee's objection to the Decree, as disclosed in

their answer, was that the same was not binding \.\\ior\

appellee as it had not been a party to that action, and

had no knowledge thereof. [R. pp. 1^. 20.]
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Appellee sought to prove by opinion evidence that the

facts upon which the decree was based, were insufficient

(under German law) to support said Decree, and because

appellee was not a party to that action, it claimed the

right to attempt to show that said Decree was erroneous.

Such evidence was not admissible to impeach the

Decree. It attempted to re-examine the facts, and to

re-construe and re-litigate them, and thereby show that

the legal effect thereof was different than that decreed by

the German Court. In short, it attempted to show that

the final Decree in that action was "erroneous."

It is well established that strangers to a judgment

—

that is persons who are not parties or privies—though

not bound by it operating as res adjudicata—neverthe-

less cannot attack it collaterally. The exception to this

rule is not material here, as it provides that strangers

may attack judgments in a limited manner, only if they

had existing rights that were prejudicially affected there-

by. This rule is stated in 15 Cal. Jur. 55, par. 142.;

Bennett v. Wilson, 133 Cal. 379, 65 Pac. 880; Math-

eufs V. Hensen, 124 N. W. 1116, at 1119; 19 N. D. 692;

Nankivel v. Omak, etc., 197 N. Y. S. 467, at 470, 203

A. Div. 740; Cooke v. First Natl. Bank, 236 Pac. 883,

110 Okla. Ill, at 886; Abhington v. Townsend, 197

S. W. 253, 271 Mo. 602; McEven v. Sterling Bank, 5

S. W. (2d) 702, at 707; 34 C. J. 526 and 527; Freeman,

Judgments, Vol. 1, pp. 636-39.

In Hunt V. Loucks, 38 Cal. 372, at page 382, the Court

in comparing executions to judgments, said in reference

to the "erroneousness" thereof that "it cannot be

brought into question even by a party to it, much less, as
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attacked by a stranjjfer for it does not lie in the mouth,

of A to say. by it. I> lias been made to i)ay too much

money, and therefore all proceedinj^s under it are null

and void. That is a (|uestion that concerns B only, and

if he is content, A cannot complain."

In Bennett z: Wilson, suf^ni 133. Cal. 379. at 384,

the Court approving Freeman on Judgments states: "The

l)arties to an action * * and all persons, who. though

not parties thereto, are not prejudiced by the judgment

when rendered, will nut be permitted to assail or avoid

it in any collateral proceeding for error or irregularity,

unless it was such as left the Court without jurisdiction,

and the judgment absolutely void as between the parties

thereto." Generally, regarding judgments, "they cannot

be impeached otherwise than by the record itself, or where

lack of jurisdiction appears on the face of the record."

In 34 Corpus Juris, 526, 27, citing Agourc v. Peck,

17 Cal. App. 759 (121 Tac. 70()), in discussing the rule

concerning collateral attacks on judgment by a stranger,

states that with respect to the judgment "he cannot object

to it on account of mere errors or irregularities or for

any matter which might have been set uj) in defense to

the original action." The above case further states:

"However erroneously the Court may have acted in the

premises, it being within its jurisdiction to make the

order, its order is not absolutely void. {Rozve v. Blake,

112 Cal. 644, 44 Pac. 1084.) In a collateral action, it

cannot be brought in question, even by a party to it, much

less, as in this case, by a stranger to it. {Hunt v. Loucks,

38 Cal. 3H2, 99 Am. Dec. 404.)"
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The Courts of late have gone even further to hold thai

a judgment void on its face which parties and their privies

could always attack collaterally that "as to strangers

* * * a different rule obtains. They may attack a

void judgment only when, if the judgment were given

full effect, some right in them would be affected by its

enforcement." (Authorities cited) Mitcliell v. Auto, etc.,

19 Cal. (2d) 1, at page 7, (118 Pac. (2d) 815.)

It is also well established that where a debtor admit-

tedly owes moneys to one of two claimants, and the

claimants litigate their respective rights in the owner-

ship of the moneys so owed between themselves, the

judgment in that action zvhich determines the rights of

the claimants is conclusive upon the debtor in an action

by the successful claimant against the debtor and may

not be relitigated by him, and he is conclusively bound

thereby, notwithstanding that said debtor was not a

party to that action. {Perkins v. Benguet Cons. Mining

Co.,) 55 Cal. App. (2d) 720; 132 Pac. (2d) 70.

The California Appellate Court, in this case considered

many issues that are paralleled in the case at bar,

Perkins v. Benguet Cons. Mining Co., was decided Nov.

30, 1942, [Appendix pp. 4-10]. In this case cited the plain-

tiff, Mrs. Perkins, was attempting to collect from the

defendant corporation dividends on stock of the defend-

ant corporation. The question of ownership of said stock

had been previously in litigation in the New York Courts

where it was finally decided that Mrs. Perkins and not

her husband, Mr. Perkins, was the owner of the stock

and entitled to the dividends. Mrs. Perkins demanded

the dividends from the defendant corporation and it
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refused to pay. The corporation claimed in its defense

that Mr. Perkins was entitled to the dividends as the

owner of said stock, and not Mrs. Perkins,

In that trial Mrs. Perkins introduced as the only

cindcncc of her title, tlic judgment roll of the New York

case. That New York judj^nient roll disclosed that Mrs.

Perkins and Mr. Perkins were the only parties; that the

dispute was over the ownership of the stock; that the

corporation was not a party thereto. The New York

judgment was that Mrs. Perkins and not Mr. Perkins

was the owner of the stock, and therefore she was entitled

to the dividends thereon.

In the trial of the California case the plaintiff, Mrs.

Perkins, "offered no cindcncc of her title to the dividends

except the judgment roll of the New York action." The

defendant corporation objected to this evidence, and the

objection was overruled, and the New York judgment

"ivas admitted as competent and conclusive cz'idence of

plaintiff's title." The corporation next made an offer of

proof tlie effect of which was to show title to the stock

in Mr. Perkins and that the New York judj^ment was

erroneous. In sustaining objections to such offer, the

trial Court ruled "that the New York judgment and

every finding upon which it rests was conclusive against

defendant (corporation) with resi)ect to everything there

adjudicated, i.e., res adjudicata in the same Zi>ay as if

defendant (corporation) had been a party to the Neiv

York action."

In the Appellate Court's opinion it was stated that

"tlie basic contention of defendant ( corporation ) is that

the judgment of the New York Court is not binding on
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party to that action." Further, several times in the

Appellate Court's opinion special reference is made to

the fact that the defendant corporation claimed no inter-

est for itself in the ownership of the stock. The cor-

poration insisted that the stock really belonged to Mr.

Perkins and claimed the right to prove that the New
York judgment was erroneous. In answer to these con-

tentions the Appellate Court stated that in New York

*'Mr. Perkins had litigated the exact question that defend-

ant corporation seeks to litigate here." The question

thus presented to the California Court was "whether

defendant corporation should not be permitted to litigate

those identical issues in California, or whether it is con-

clusively bound by the New York judgment under the

doctrine of res adjudicata." The Appellate Court ruled

that the doctrine of res adjudicata applied; that "the

New York judgment bound the defendant corporation

even though it was not a party thereto." The Court

reasoned that the defendant corporation claimed no title

to stock in itself; it was obligated to perform to Mrs.

Perkins; that its "right to attack the New York judg-

ment was no greater than Mr. Perkins' right to do so"

and he was conclusively bound by the New York judg-

ment. That since the corporation claimed no interest in

the fund itself and was in the nature of a bailee of the

funds thereof "every principal of reason, fairness, jus-

tice and equity compels the conclusion that it should be

bound by a final judgment betzveen the tzvo disputing

claimants."
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If in the foregoing case we substitute the name of

appellants herein for "Mrs. Perkins," the name of Uni-

versal for the "Mining Co.," the Maytilm Corp. for "Mr.

Perkins" and call the stock dividends the "judgment claim

against Universal" and designate the New York judg-

ment as the "Declaration Decree" we have the case at

bar. Tlic cliief differences arc threefold: in the case

cited the California trial Court did not allow the defend-

ant to attack the New York judgment (Decree) by try-

ing to show "in the oi)inion of experts" that it was erro-

neous, whereas the trial Court in the case at bar per-

mitted it to be done. Secondly, that in the cited case,

the judgment roll was compctcni evidence of title in Mrs.

Perkins, whereas in the case at bar the trial Court held

that the Decree was in no way binding or conclusive on

Universal and constitued no evidence of title.

In Hughes v. United Pipe Lines, 119 N. Y. 423, 23

N. E. 1042 and Commercial Nat. Bank v. Allaivay, 207

Iowa 419, 223 N. W. 167, the same rule announced in

the Perkins case was enunciated and applied. Extensive

quotations from each of said cases are found on pp. 749-

52 of the Perkins case. [See Appendix pp. 8-10.]

The prejudicial effect of the trial Court's error that

permitted appellee to re-examine the Decree is forcibly

emphasized upon examining the portions of Findings

Nos. ill and IV as designated under Specification 2 and

all of Finding No. V. These findings are clearly based

upon the incompetent expert testimony that sought to

collaterally attack the Decree.

It is well established that "if a judge in finding facts

falls into error by basing his conclusions upon inadmis-

sible evidence, such an action constitutes sufticient grounds

for reversal of the judgment on ai)peal." Pishbauyh v.

Fishbamjh, (15 Cal. (2d) 445 at 457).
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11.

The Judgment Herein Is Based Upon Findings of

Fact, Which, in Material Matters Are Not Sus-

tained by the Evidence, and Are Contrary There-

to. (Specification 2.)

A. The parts of Findings No. Ill and IV as desig-

nated in Specification 2A and 2D, and all of Finding No.

V (Specification 2B) are so interrelated that they may

be treated together. In effect they find that (a) the

Declaratory Decree was not and is not evidence against

appellees, and (b) was not binding upon appellees; (c)

that the judgment or claim sued upon, notwithstanding

said Decree, was still the property of Mayfilm Corp. and

that Joe May did not succeed to the ownership of the

judgment, and (d) by German law the judgment is still

enforceable against Universal by Mayfilm Corp. The

argument will follow the order of the above points.

The evidence discloses that both parties to this action

are in accord on certain results claimed for the Decree,

to wit: that under German law it held Joe May (Bank's

assignor) "was" the owner of the claim and that his

assignment to the Bank was valid; that the decree estab-

lished the law as between the Bank and Mayfilm; that

the Bank and not Mayfilm was the owner of the claim

and judgment; that the Decree was final and conclusive

upon the parties to that action, i. e., the Bank and

Mayfilm.

It is further undisputed that Universal claimed no

interest in the ownership of the judgment or claim; and

was in effect a mere "bailee" of a fund, and admittedly

owed the moneys claimed.

The Decree itself recites that Joe May had purchased

among other assets, said claim from Mayfilm, and that

the latter had actually assigned the same to said May.
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The evidentiary value or effect of said Decree in the

case at bar must be determined by tlie law of the forum,

to wit: CaHfornia. CaHfornia Code of Civil Procedure

Sec. 1915.

Sayles v. Peters, 11 Gal. Api). (2d), 401 at 407, (54

Pac. (2d) 94)

cites with approval 78 A. L. R. 884 the rule thus: "Gen-

erally, (jucstions of evidence as, for instance, its admissi-

bility, sufficiency, etc., are regarded as purely questions of

remedy to be governed by the law of the forum . .
."

The court states the above rule is supported by a long list

of authorities. See also 15 C. J. S. 955, Par. 221;

Beale, Conflict of Laws, Vol. 3, p. 1614, Sec. 597.1.

It is the established rule to which California is no

exception that: While a judgment is res adjudicata and

binding only between the parties and their privies, never-

theless there is an exception to the rule universally recog-

nized, which sustains their admissibility in evidence and

constitutes prima facie evidence for certain jnirposes

against third persons, zvho are neither parties nor priines

thereto, even though it be only judgment in personar.i.

This exception is that the judgment rendered in an action

involving title to property, and in which it is determined

that the title is in one of the parties to the action, Is

admissible in evidence in behalf of the party claiming

under the judgment and subsequently asserting a claim

to the property affected by it, as the foundation of, or as

an introductory fact to, or as a link in his chain of title.

(Chapman v. Moore 151. Cal. 509 at 515-6 (91 Pac.

324).) [See Appendix pj). 1-3.]

See, al.so: Title Insurance Co. v. U. S. F. & G. Co. (8

Pac. (2d) 912), 121 Cal. App. 7i {76-77) (See Appendix

pp. 3-4); Scott V. Warden, 111 Cal. App. 597, at 593-4

(296 Pac. 95): 15 Cal. Jur. 184; Cal. Code Civil Proce-

dure, Sec. 1851; Ellszvorth v. Bradford, 186 Cal. 316, at



325 (199 Pac. 335) ; Barr v. Gratzs Exeaitors, 4 Whea-

ton 213, 4 Law. Ed. 533 (see annotation in respect to

aforesaid rule following this case in 4 Law. Ed. at p. 852.

This case is cited with quotations from it, in Chapman v.

Moore, supra); Mathews v. Hanson, 124 N. W. 1116-

1118, 19 N. D. 692; Campbell v. McLaughlin, 270 S. W.
257 (259-60) (Tex. Civ. App.); Railroad Equipment Co.

V. Blair, 145 N. Y. 607, 39 N. E. 962; W. T. Carter &
Bros. V. Rohden, 72 S. W. (2d) 620-625 (Tex. Civ.

App.); Fuller v Mohawk Fire Ins. Co., 245 N. W. 617

(618), 187 Minn. 447; Harwich v. Hook, 8 Ga. 354, at

358-9; Baten v. Kirhy Lumber Co., 103 Fed. (2d) 272, at

274; Minn. Debenture Co. v. Johnson, 102 N. W. 381-382,

94 Minn. 150; Cameron v. Cuffee, 144 S. W. 1024-1028

(Tex. Civ. App.); Virginia etc. v. Charles, 251 Fed. 83,

at 115; MacMillan v. Walker, 93 Pac. 520, 48 Wash. 342;

Owens V. N. Y. etc. Co., 45 S. W. 601 (603) (Tex. Civ.

App.) ; Black on Judgments, Vol. 2 (2d Ed.), p. 921, par.

607; 34 C./. 1054.

In such an action the judgment which determines that

one of the parties has a right or title superior to that of

the other party, has the effect of an involuntary transfer

from the unsuccessful party to the other. Restatement of

the Law, Judgments, p. 524, par. 110; also p. 502, par.

104d; Title Insurance Co. v. United States F. & G. Co.,

supra; Chapman v. Moore, supra; Scott v. Warden, supra,

and other cases cited supra.

This rule applies ahke to questions of title to either real

or personal property.

Ry. Equip. Co. v. Blair, supra (involving title to freight

cars) ; Hardzvlck v. Hook, supra, involving title to a slave;

Perkins v. Benguet etc., 55 Cal. App. (2d) 720 (132 Pac.

(2d) 70), involving ownership of stock and dividends,

heretofore cited at length under argument on Specification

1, and in Appendix at pages 4-10.



// is nozv zvcll established that a judgment determiiting

that one of two claimants is the oivncr of a claim against

a debtor is res adjudicata and conclusive against the debtor

in a later action brought by the successful claimant to

enforce payment of said claim, notivithstanding that the

debtor zi.>as not a party to the former action between the

claimants. Perkins v. Benguet, 55 Cal. App. (2d) 720.

This case has been set out at lenj^th hereinbefore in our

argument, under Point I. Hughes v. United Pipe Line

Co., 119 N. Y. 423, 23 N. E. 1042; Commercial National

Bank z>. Allaivay, 207 Iowa 419. 223 N. W. 167.

Said findings in view of the rules hereinabove stated

are contrary to the evidence in that the Decree determined

that the Mayfihii Corp. was not the owner of the claim

against Universal; that Joe May was the owner; that his

assignment to the Bank was valid and that the latter suc-

ceeded to the ownership thereof as assignee of said May.

The judgment roll supporting the Decree refers to the

enjoining of Mayfilm Corp. from enforcing the judgment

against Universal. The restraining order was granted

upon Joe May's motion. [R. p. 210.] The court should

have made its findings in accord with the Decree.

According to the rule announced in the foregoing cases

the Decree was entitled to be given full evidentiary value.

Had the trial court done so, the opinion evidence of the

experts would not only have been inadmissible, but if

admitted would have to be considered futile and inefifective

to overcome the Decree. It is therefore conclusive as a

matter of law that there is no evidence sufficient to support

the findings complained of. Further, had the court given

proper evidentiary value to the Decree it would have been

compelled to find that Mayfilm Corp. was not the owner

of the judgment and therefore could not lawfully en-

force it.
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B. Finding No. VI [R. pp. 37-8] is erroneous as it is

not supported by the evidence and is contrary thereto.

This finding- recites that the Appeal Court (Kammerg-
ericht) "found" that the claim against Universal had not

been transferred to Joe May. The trial court concludes

therefrom that the "Grounds of Decision" of the German
court zvas and is a conclusive determination of that issue

between Universal on one hand, and Mayfilm Corp. and

its successors on the other.

Since the only evidence upon which said Finding VI
can be based is the Kammergericht Judgment Roll in that

portion designated as "Grounds for Decision" [R. pp. 128

et seq.] it is necessary to examine same carefully. It

should be noted first that the German court recites that

defendant therein (Universal) contended that Mayfilm

Corp. was not "entitled to sue" [R. p. 128] for the reason

that "besides other assets the claim sued upon" belonged

to Joe May, although by agreement the suit '\vas to be

continued by the corporation." [R. p. 129.] The court

ruled that "Plaintiff (Mayfilm) is entitled to sue upon the

claim." Appellants urge that the "grounds" are "merely

dicta, could not be used against" the Bank "or Mr. May
because they were not parties thereto, and because the

factual conditions upon which "they are based" are not in

existence, as was presented in the declaratory action.

[R. p. 222.] The language used in the declaratory action

states the situation so well that the same is hereby adopted.

"The District Court of Appeal assumes that the

agreements made with the defendant were those of a

corporation liquidation, and that the corporation debts

had to be paid first. As far as the first premise is

concerned, the District Court of Appeal overlooks the

fact that the Mayfilm Corporation was not in liquida-

tion at the time when the agreement in question was

made, to wit: in the year 1930. At the time when
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the agrcrincius between the stockholder, May aiul

Aussenberg were made, and the directors of the cor-

poration agreed that upon payment of 45,000 Marks

a number of assets be assigned to the stockholder,

May, the corporation was alive and nob(xly thought

of its liquidation." . . .

**If the District Court of Appeal speaks of a dis-

tribution of the assets among stockholders, this is a

mistake as to the actual facts. The distribution to

stockholders takes place, if assets are turned over to

stockholders, either without any consideration, or

upon transfer of stock, not hoivcvcr, if sales take

place upon cash payments." . . . (Italics ours.)

"The further consideration of the District Court

of Appeal that it recjuired the payments of the debts

of the corporation is based u\nm a wrong factual

assumption, to wit: that there were debts. The debts

of the defendant originated in the year 1932. In the

year 1930, the defendant, whose business, as was

mentioned before, was at a standstill, was a corpora-

tion which had nothing but assets."

It is quite evident that the Kammergericht "ground"

were not res adjudicata as to May, as he was not a party

thereto. Further, it must be seen that the question of

"ownership" of the judgment was later passed u\K>n in

Germany, by a court of comi)etent jurisdiction, and there-

fore that fact demonstrates that the "grounds" were not

"res adjudicata" as to Joe May. ( Declaratory relief ac-

tion hereinbefore described.) In that action we again

adopt language found in the judgment roll

:

"Defendant wants to prove the lack of authority

of Mr. May to the claim by the court tiles. Mayfilm

Corporation versus Universal, particularly by the

judgments rendered therein by the District Court of
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Appeal and the Supreme Court. In the conclusions

of law of the Supreme Court Judgment, the question

of the right of the then plaintiff, Mayfilm Corpora-

tion, to the claim was not mentioned at all, because

the then defendant, Universal, did not question before

the Supreme Court plaintiff's authority to sue."

Finally, the "effect" of said "grounds" according to

German law was considered by the German court in the

later declaratory action as it was specifically urged therein,

and the answer offered by the plaintiff therein was

:

"The question is immaterial, however, because

naturally, the conclusions of the judgment of the

District Court of Appeal did not become final, and

that the Superior Court, which is now trying this case

anew, has to examine the question of the right to the

claim." [R. p. 221.]

Further, in the "Grounds for Decision" in the declara-

tory action the court stated in referring to the ownership

of the claim that "In spite of the fact that the lawsuit was

continued under the old title, the claim belonged to Joe

May" who bore the costs of the litigation to the Kam-
mergericht and to the final revision in the Reichsgericht.

[R. pp. 229-30.]

Appellants urge that the "grounds" of the Kammerge-

richt judgment were first, mere dicta and are not to be

given the effect of a judgment so as to bind anyone, much

less Joe May ; second, they were superseded by a Supreme

Court decision on appeal; third, that they cover only the

question of proper party and not the question of owner-

ship; fourth, the question of ozvnership was determined

when that issue was in question in a later action by a

German court of competent jurisdiction; fifth, the Mayfilm

Corp. if it ever had any rights to the claim against Uni-
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versal, was, by subsequent events, kji^ally and judicially

divested of them, and a final determination made to the

efifect that Joe May, not Mayfilm Corp.. was the owner of

the claim and judginent.

We can thus see that the only evidence in the entire

record on the force, effect and construction of the Kam-

niergericht "grounds for decision" on the issue of oicncr-

sliip of the claim, is the later final Decree in the declara-

tory action. This not only is the on'ly German law in evi-

dence on the subject, // is a statement of construction of

the Kanuneryericht "(/rounds" accordinc/ to German lazv,

by a German court of unchallenged jurisdiction. There-

fore, any finding made by the trial court, such as Finding

No. \'I that deviates from or contradicts the construction

and effect of the "grounds" as judicially and finally adju-

dicated in Germany, is not only contrary to the only evi-

dence in the case, but is totally unsupported by any evi-

dence whatsoever.

Appellants submit that the trial court was obliged to

follow the construction of the "grounds" as decreed by

the German court in the declaratory relief action. We
submit that where a German court has placed a construc-

tion or interpretation upon a German judgment, that the

same rule of law is api)licable with respect thereto, to wit

:

that such construction must be followed by the courts of

the forum, as is applicable to the case where a foreign

statute has been construed by the courts of the jurisdiction

of their enactment. In the latter instance it is well settled

that in construing the statutes of a foreign state the con-

struction placed thereon by the courts of the state of their

enactment will he followed by the courts of the forum.

McGrciv 1'. Mutual Life Insurance Co., 64 Pac. 103. 132

Gal. 85, 89; McManus z'. Red Salmoti Canning Co., 173

Pac. 1112, 37 Cal. App. 133, 137: Platnes r. Vincent,

229 Pac. 24, 194 Cal. 436; People v. Goddard, 258 Pac.
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447, 84 Cal. App. 382, 386; Restatement— Conflict of

Laws, p. 7Z7, par. 621c.

Assuming, however, that the trial court could place its

own construction thereon, it would have been forced to

the same conclusion as stated in the Decree, because under

American law that portion of the "grounds" relied upon

by appellee and the trial court as constituting res adjudi-

cata does not constitute res adjudicata herein for the fol-

lowing reasons:

a. In the Kammergericht judgment the issue was

''proper party" and in the case at bar the issue was owner-

ship. In order that a judgment in one action may con-

stitute an estoppel against a party thereto in a subsequent

action, it must be made to appear that upon the face of

the record or by extrinsic evidence, that the identical issues

involved in the second action was determined in the first

action. Unless the issues are identical, there can be no

res adjudicata. Hemet v. Oakc Henient Water Co., 69

Pac. (2d) 849, 9 Cal. (2d) 136, at 142; Beronio v. Ven-

tura Co. Lumber Co., 61 Pac. 958, 129 Cal. 232 at 236;

Title Guarantee & Trust v. Munson, 11 Cal. (2d) 621 at

630, 81 Pac. (2d) 944.

b. The Kammergericht "grounds" "assumed" but did

not decide that the claim was not in reality "assigned" to

Joe May. [R. p. 129.
J

The word "assigned" is quoted

by the German court. That court also stated by way of

argument that it is "supposed" that the Mayfilm Corp.

was "authorized" to continue the litigation, by agreement.

Actually that portion of the "grounds" purporting to deal

with the ownership of the claim as distinguished from

the question of proper party plaintiff, is based upon specu-

lation and conjecture and was collateral to the main issue.

It is well settled that in view of the certainty required

in estoppel, nothing must be left to argument or inference.
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If upon the face of the rtcr/rd anything^ » feft to

ture, as to what was ntct^i&rily inrohrcd aod dcnded,
there is no estoppel on it when plea/ied, and aodnag^

elusive in it when ryffertd m evidence, and a

cannot fx: conclusive of any raattera wfasdi came oi^ col-

laterally in issue, nor of any matters incaientalljr cogniz-

able. Although a>llateral evidentiary matters maj be

offered, controverted and denied, they are ooc coodnded

by the judgment, /'^o/j/^ x'. Bailey, 158 Pac 1036, 30 GdL

A pp. 581 at 589; Title Guarantee and Trust Co, v, Mmm-
son, 81 Pac. (2d) 944, 11 CaL (2d) 621-632: Blumemtkti

V. Maryland Casualty Co., 6 Pac. (2d) 965, 119 CaL Appi

563 at 566-567; L///ij i'. Emigrant Ditch Co., 30 Plac

1108, 95 Cal. 553; Co. of Sonora v, De Wintam, 287 Pic
121, 105 Cal. App. 166 at 177: Estaie of Haydemfeidt,

59 Pac. 839, 127 Cal. 456 at 459: Adler v. SmUey, 10*

Pac. 997, 1 1 Cal. App. 343 at 347. Further, the consd-

eration by the Kammergericht as to the character of tbe

title between Joe May and Ma>*film Corp. was euliidlj

unnecessary for the disposition of the issue as to proper

party plaintiff, and as a consequence, any declaratwm as

to the notareJ
extent or kind of title was withoitt amy bimd-

ing force in respect thereto as between Mayfilm Corp.

and Joe May, and without any binding force as an adju-

dication either upon the parties, their priWes or anybody

else. Fulton z: Hanlozc. 20 Cal. 450. at 4^3.

c. The Kammergericht "grounds" in so far as it pur-

ports to adjudicate the ouTiership between Joe May and

]\Iaytilm Corp. cannot be considered res adjudicata herein,

because in the Kammergericht action. Maytilm Corp, and

Joe May were not adverse parties therein, but on the con-

trary in that action, their interests coincided, i. e., that

judgment be reco\ered against Universal in the name of

Maytilm Corp. therein for the amount sued upon. Since

Joe May not only was not a party thereto, but was not
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an adverse party, as to Mayfilm Corp., the doctrine of

res adjudicata could not apply as to the determination of

any rights between Mayfilm Corp., and Joe May, as to

the ownership of the claim. The rights between assignor

and assignee, transferee and transferor as between them-

selves, cannot be determined in any action with a third

person unless both assignor and assignee are parties there-

to and are adverse parties. Live Oak Cemetery Assn. v.

Adamson, 288 Pac. 29, 106 Cal. App. 783 at 787; Tahonr

Realty Co. v. Nelson, 184 N. W. 196, 44 S. D. 369; West
Texas Bank v. Rice, 185 S. W. 1047 (Tex. Civ. App.);

Section 1910, Code of Civil Procedure; Blood v. Marcnsc,

38 Cal. 590, 595; Restatement, Judgments, p. 466, par.

93d 13.

As to any collateral agreement between Mayfilm Corp.

and Joe May as to their relationship to each other and the

rights between themselves, the defendant in the Kam-
mergericht action was not concerned. Knobolch v. Ass'd

Oil Co., 152 Pac. 300, 170 Cal. 144; Vance v. Gilbert,

174 Pac. 42, 178 Cal. 574 at 577; Hentig v. Johnson, 107

Pac. 582, 12 Cal. App. 423 at 425; Ralph v. Anderson,

200 Pac. 940, 187 Cal. 45 at 48.

As Mayfilm Corp. was entitled to sue, it was the real

party in interest, and it is immaterial to the defendant in

the Kammergericht action whether Mayfilm Corp. did so

as the trustee of Joe May, or otherwise. Anson v. Town-

send, 15 Pac. 49, 7Z Cal. 415 at 419.

d. Even if it should be deemed that Joe May was a

party to the Kammergericht action, by reason of purchas-

ing the claim pendente lite, such circumstances would only

make Joe May a co-party or co-plaintiff, and under such

circumstances, the rights between Mayfilm Corp. and Joe

May as to their claims of ownership between themselves

to the claim sued upon therein, could not be adjudicated

nor would any purported adjudication in respect thereto
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constitute res adjudicata because said parties were not

adverse parties therein. Parties must be adverse parties

in an action before any niatlcr as between themselves can

be deemed res adjudicata. C. C. I\ 1910; h'obsoii t-. Sit-

perior Court, 154 Tac. S. 171 Cal. 588-594-5; Victor Oil

Co. r. Drunuii, 193 Pac. 243, 184 Cal. 226-239; Estate of

Heydcnfeld, 59 Pac. 839, 127 Cal. 456 at 459; Black on

Judgments, \'ol. 2. par. 550, p. 906.

Where a party accjuires an interest in the litigation

pendente lite, his position in tlie litigation is analogous to

a co-party to his assignor. Black on Judgments, X^A. 2,

p. 906, par. 550; Cray v. Word, ^7 Barb. }^77 , 153 Ind.

5, 53 N. E. 94.

e. Even were it assumed for the sake of argument

that the Kammergericht "grounds" constituted a form of

adjudication as between Joe May and Alayfilm Corp. as

to the actual ownership of the claim involved therein, still

the declaratory Decree which adjudicated their actual own-

ership of the claim and judgment, and which was between

the two claimants thereto, would prevail as to the deter-

mination of the rights of ownership as between Mayfilm

Corp. and Joe May. It is a general rule that where the

question has arisen as to the operation or the effect of two

judgments, adjudications upon the same matters, which

are inconsistent, then it is held that the second, or judg-

ment later in point of time, prevails. Under such circum-

stances, the declaratory judgment must be deemed to de-

termine the rights of ownership between Mayfilm Corp.

and Joe May, since it was later in point of time. Wood

V. Pendelay, iS P. (2d) 526, 1 Cal. (2d) 435; Calif. Bank

V. Traeger, 10 P. (2d) 51, 215 Cal. 346; 15 Cal. Jur.
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104 and 105; Semple v. Wright, 32 Cal. 659; Semple v.

Ware, 42 Cal. 619; Perkins v. Benquet, 55 Cal. App. (2d)

720 at 744 (132 Pac. (2d) 70).

f . But even were it to be conceded for argument's sake

that the Kammergericht "grounds" constituted some form

of res adjudicata as to said ownership such adjudication

was effective as of the date of its entry, July 27, 1932.

Any title to the claim acquired by Joe May thereafter

would be admissible herein. Since the Decree adjudicated

that issue and became effective as of February 25, 1935,

the effect of such Decree is that as of February 25, 1935,

Joe May was the owner, and even though prior thereto,

Mayfilm Corp. might have been the owner thereof, the

said Decree constituted in force and effect, the transfer

of whatever interest Mayfilm Corp. may have had to joe

May. Facts occurring subsequent to or title acquired

subsequent to a prior adjudication, defeats the claim of

res adjudicata of a former judgment. District Board v.

Hilliker, 98 Pac. (2d) 782, 37 Cal. App. (2d) 81 at 96;

Tome V. McKinley Bros., 56 Pac. (2d) 204, 5 Cal. (2d)

704 at 708-9; Hurt v. Alhet, 3 Pac. (2d) 545, 214 Cal. 15

at 26; Kirhe v. G. Graves, 191 Pac. 81, 47 Cal. App. 575.

We therefore submit that said Finding No. VI, under

German law or American law, finds no support in the

evidence, is contrary thereto, and is contrary to law.

C. Finding No. VII [R. p. 38] is erroneous as it is not

supported by the evidence and is contrary thereto.

This finding states that even if the Bank had the owner-

ship of the claim and judgment, that under German law

the transactions had between and among the Bank, Joe
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May and Mandl did not have the effect of transferring

the same to Mandl.

Appellants claimed that there was a transfer to Mandl

by operation of law, and relied uiM)n the German code

sections. Appellants claimed a further transfer to Mandl

by virtue of the notice sent by the Bank to Universal

which acted as an e(|uitable assignment, ami also claimed

a transfer as the result of an aetiuil assignment giveii by

the Bank to Mandl.

Appellees by expert oi)inion sought to show the code

sections were not applicable, and claimed that the notice

was not an assignment. Appellees at no time denied or

controverted the appellants' evidence that there was an

actual assignment given. Api)ellees conceded that the

claim could be assigned orally or in writing and that the

judgment followed the claim.

As to assignment by operation of law. The code sec-

tions cited in Specification 2E are i)ertinent. Sec. 774

[R. p. 250] i)rovides that where a guarantor satis-

fies a creditor, the hitter's claim is transferred to the

former. Sec. 401 [R. p. 251] states that in such cases

covered by Sec. 774 that with the claim so trans-

ferred, . . . that any security given is likewise trans-

ferred to the paying guarantor. Sec. 409 [R. ]). 439]

in effect states that notice of such assignment to the

guarantor, when given to the debtor is valid against

the creditor as towards the debtor, even though the assign-

ment is not made or is ineffective. It has the effect of

notice to the debtor of assignment, and presentation thereof

by the assignee.
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The uncontroverted evidence showed that Mayfilm Corp.

was the debtor, that Joe May, as guarantor, assigiied the

judgment to the creditor. Bank; that Mandl was also a

guarantor and paid the debt. Therefore Mandl by virtue

of German law became the owner of the security, i. e.,

the judgment against Universal. It was undisputed that

the Bank, upon receiving payment, notified Universal in

New York of the assignment to Mandl and thereby, by

virtue of Sec. 409, protected Universal if it paid Mandl,

and estopped itself from claiming payment from Universal.

Appellee contended the code sections did not apply be-

cause firstly. May had made an absolute assignment of

the judgment to the Bank, and that therefore German law

required an actual assignment to Mandl; that even if the

judgment could be transferred by operation of law, it

could be transferred only to a "surety'' but not to a ''war-

rantor." They did admit, however, that the Bank, in

describing Mandl, referred to him as a "surety." The

appellees' experts based their opinion upon the code sec-

tions and a distinguishable and inapplicable case. It is

conceded that in Germany even Supreme Court cases

annunciate the law of the particular case decided, and,

unlike the law of America, cannot reconstrue or negate

the code law, which latter is supreme. Appellants submit

that expert opinion is pitifully ineffective to interpret code

law contrary to the plain, unambiguous language contained

therein.

Further, the uncontroverted evidence discloses that in

Germany the law recognizes "commercial usage." [R. p.

498.] That thereunder the business transaction between

a bank and its customer were interpreted differently than
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between bank and customer were informal; that the trans-

fer of the securities were handled with as little formalities

as possible. That thereunder the transaction between

Mandl and the Bank was controlled thereby so that the

security, upon the occurring of the "deserving condition,"

was transferred to Mandl without any act being done or

required to be done. [R. p. 497.] That further, with

respect to the transaction under which Mandl became a

guarantor, the intention of the parties prevailed in inter-

preting their transactions; that German law required "that

all contracts shall be interpreted according to the require-

ments of good faith, ordinary usage and business usage

being taken into consideration." [R. p. 443.] Therefore,

under German Code law the judgment was transferred to

Mandl by operation of law. Under Specification 2E we

have discussed and distinguished tlie case used by ai)i)ellee

as the basis of their experts' opinion. We submit that in

the light of said discussion and the German law of custom

and business usage the case must be disregarded and con-

sidered inapplicable to Hank transactions.

Also, under German law. Section 409 [R. p. 439], since

the Bank notified Universal of the transfer to Mandl, the

legal effect of said notice was to transfer the claim, by

operation of Section 409, to Mandl, "even though the

assignment had not been made, or is not effective." "It

is equivalent to the notice that the creditor has executed

an instrument of assignment to the new creditor named

in the instrument and the latter presents it to the debtor.
"

This notice could not be withdrawn except witli the new-

creditor's consent.
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The effect of said German Code section was to validate

assignments which otherwise were incomplete or ineffectual

because of certain deficiencies.

We submit that under German law there was an assign-

ment to Mandl by operation of law.

Even if it were to be held that there was not an assign-

ment by operation of law, Finding VII must fall because

the undisputed, unchallenged and uncontroverted evidence

discloses that there zvas in fact an actual zvritten assign-

ment of the judgment against Universal exectited by the

Bank and delivered to Mandl. Portions of Mandl's testi-

mony taken from his deposition are herein set out. [PI.

Ex. 9, R. pp. 261-70.]

"Q. Have you any documents here which pertain

to your negotiations with the bank for such guar-

antee? ... A. No." [R. pp. 261-2.]

"Q. Were any documents or letters exchanged

between you and the bank pertaining to your taking

over this guarantee? A. Yes.

Q. Where are such documents or letters at the

present time? A. They may be in Vienna, I don't

know. . . .

Q. Do you think those documents are in Vienna

at the present time? A. Yes." . . . [R. p. 262.]

Q. Do you recall in what form payment was made

by you to the bank on the said guarantee? A. Yes.

Q. In what form was payment made? A. To
the debit of my French franc account with the Bank

for Foreign Commerce at Berlin.
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Q. As a result of tliis payiiK-nl which tlic bank

obtained from you under your <;uarantee, do you re-

call that the bank ^ave you an assij^nnient of a certain

claim which they held a^^ainst Universal Pictures

Corporation, New York City, U. S. A.? . . . "A.

Yes." . . . [R. pp. 263-4.] . . .

"Q. This assignment which you made to the

Union Bank & Trust Company originated as an

assignment to you from the Bank for lM)reign Com-

merce in Berlin, is that correct? ... A. Yes,

the same thing.

Q. And the assignment which was made to you

by the Bank for Foreign Commerce at Berlin, of a

claim against Universal Pictures Corporation, was

made after you had paid your guarantee to the Bank

for Foreign Commerce in French francs?" [R. p.

269.] . . . "A. Yes." [R. p. 270.]

Appellants submit that the foregoing must be accepted

as conclusively showing an actual assignment. It was

never impeached, contradicted or denied by appellees. //

zvas the onl\ evidence on the question of an actual assign-

ment, and the court should have found upon that issue in

accordance therewith.

Further, said Finding \T1 is contrary to the evidence

for it failed to give any effect to the notice of transfer

sent by the Bank to Universal. |
K. pp. 245, 295.]

Although the effect of this notice under German law

was disputed by the experts, there is no doubt that under

American law said notice is a valid assignment in that the

Bank directed Universal to pay Mandl, and that tlie judg-

ment could be satisfied only by payment to him. Said
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notice was directed to Universal at Ne%v York, U. S. A.,

and thereby fixed the place of performance at the debtor's

residence. The notice further shows that Mandl was a

non-resident of Germany, to wit: Austria. (Before the

"anschluss.")

This document was more than a mere notice. It con-

tained a recital of the transactions had, recited that the

claim against Universal has been transferred to Mandl

and directed Universal to pay Mandl, and stated that said

debt could be satisfied only by paying Mandl.

This, under American law, constituted an "equitable"

assignment and transferred the legal title to said judgment

to Mandl. The American law must be applied in inter-

preting the legal effect of said notice for the following-

reasons :

Either the law of the forum applied, to wit: California,

or the law of the place where the debtor resided, where it

received the notice, where its obligation to pay Mandl

became fixed, and where demand for payment was made,

to wit. New York.

In either case the law is the same. In both places the

'"notice" of and by itself is an ''equitable" assignment and

constituted Mandl the legal owner of the judgment.

The question of whether the "notice" conferred upon

Mandl the ownership of the judgment so as to permit him

or his successors, as such owner to prosecute an action

against Universal must be determined by the lazu of the

forum. As stated in Jos. Dixon Crucible Co. v. Paul,

167 Fed. 784, 786 (C. C. A. 5)

:

"When suit is brought by an assignee of a chose in

action, the question as to whether the assignment
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determined by the Unv of the forum. ( Italics ours.)

The suit at bar beinj^^ brouj^ht by an assi^ee in a

United States Court of law in Florida, the question

raised by the defendant whether or not the assign-

ment vests such title in him as to authorized the suit

as brought, and to entitle him to judgment in that

Court must be determined by the laws of Florida.'

To same effect: Prhchard v. Norton, 106 U. S. 124,

1 S. Ct. 102. 27 L. Fd. 104: Beale-Confliets of Laivs, Vol.

3, J).
1()03, i)ar. 5SS.1; IVilliston on Contracts, Rev. Ed.,

Vol. 2, J). 1296. par. 44(): Restatement , Conflict of Laws,

p. 705, par. i^'6.

6 C. J. S., "Assignments." p. 1138. par. ^2, states:

"It has been held that the effect of an assignment

is to be determined by the law of the forum, or the

place where rights claimed under the assignment are

sought to be asserted."

The legal effect of the "notice," therefore, is governed

by the laws of CaHfornia where suit was brought. (Uni-

versal maintained a i)lace of business in California.)

Under California law, it is well settled that in order to

constitute an equitable assignment no express words are

necessary, if from the entire transaction it clearly appears

that the intention of the parties is to pass title. The order,

direction, or request of a creditor to his debtor that the

latter .sliali i)ay money due the former to a third party

constitutes an equitable assignment, and vest in the third

party the ownership of the funds, and the right to prose-

cute the action against the debtor for the recovery thereof.

Puterbauijh r. McCray, 144 I'ac. 149. 25 Cal. App. 469,
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471; Title Insurance v. Williamson, 123 Pac. 245, 18 Cal.

App. 324; Brady v. Ranch, 94 Pac. 85, 7 Cal. App. 182;

Gomes v. Warren, 91 P. (2dj 214, 33 Cal. App. (2d)

313; Mclntyre v. Hauser, 63 Pac. 69, 131 Cal. 11; Cutner

V. Lyndon, 60 Pac. 462, 128 Cal. 35 ; Chapman v. Cannon,

75 P. (2d) 522, 24 Cal. App. (2d) 448; Oxnard v. Penn,

23 Pac. (2d) 823, 132 Cal. App. 763; Tornquist v. John-

son, 13 Pac. (2d) 405, 124 Cal. App. 634 (equitable

assignment of judgment). The "notice" under California

law clearly was an equitable assignment, but if the law of

California be not applicable, then most certainly the law

of New York must be applied, for that is where Universal

received the notice, and the obligations of the debtor be-

came fixed as to Mandl. Dow v. Goidd and Curry S. M.

Co., 31 Cal. 629, 652; and that is where performance

(payment) of the judgment under said "notice" was con-

templated. The notice, therefore, was to be interpreted

according to the law of the place of performance. (C. C.

1646.) Where an assignment is made in one place and

to be performed in another, the law of the place of per-

formance will control in determining the validity of the

assignment, or whether an assignment exists. Goodchild.

290 N. Y. S. 683, 160 Misc. 738; Thompson v. Erie Ry.,

131 N. Y. S. 627, 147 App. Div. 8; A. B. T. v. Ann.

Trust etc. Bank, 159 111. 467, 42 N. E. 856; National

Bank of America v. Ind. Banking Co., 114 111. 483, 2 N. E.

407; A^. W. Mutual Life hisurancc Co. v. Adams, 155

Wis. 335, 144 N. W. 1108.

Under the law of New York the order, direction, or

request of the creditor to his debtor that the latter shall

pay the debt due the former to a third person constitutes
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third person the ownership and the riji^ht to prosecute the

action ag^ainst the debtor for the recovery thereof. Hinklc

Iron Co. r. Colin, 128 X. K. 113. 229 N. V. 179; Sf>cnccr

z: Standard Chemical Co., 237 X. V. 479, 480. 143 N. E.

651 ; People e.x- rcl. Martin etc. Co. v. Westchester County,

57 App. Div. 135, 67 X. V. S. 981 : Brill v. Tuttle, 79 App.

Div. 550, 81 X. Y. 454: Laitcr v. Dunn, 115 X. Y. 405,

22 X. E. 270: Fairbanks r. Sargent, 117 X. Y. 320, 22

X. E. 1039: IVriyht and Oden Co. v. Shaycr, 165 X. Y.

S. 569: Clearly v. I-oycj, 280 X. Y. S., 244 App. Div.

632; Kalb v. Lcff, 18 App. Div. 447, 246 X. Y. S. 158;

Maynes v. Liidino, 278 X. Y. S. 355. 154 Misc. 519.

The "notice," therefore, under Xew York law clearly

constituted an "equitable" assignment and was sufficient

to transfer the ownership of the judgment to Mandl. The

mere fact that Mandl was not the plaintiff in this action

is immaterial for as stated in 6 C. J. S. "Assignments,"

p. 1121. par. 69:

"In an equitable assignment it ajipears to be im-

material whether the suit is between the assignee and

the obligee of the chose, or between the assignee and

the assignor, or those claiming under them."

The evidence clearly showed that tliere was an equitable

assignment, and the court should have so found.

The evidence herein also showed that Mandl considered

that he had a valid assignment from the Bank, and the

liank so considered it. The court therefore should have

found that there was in fact an assignment.



Where both assignor and assignee admit and concede

that an assignment has been made, the debtor cannot ques-

tion the validity thereof, or the effectiveness thereof.

Dorner v. Heffner, 58 Pac. (2d) 1308, 15 Cal. App. (2d)

97, 101; Van Dyke v. Gardner, 22 Misc. 113, 49 N. Y. S.

328; Cornish V Marty, 76 Minn. 493, 79 N. W. 507.

Neither could the appellee herein object to the validity

of the assignment because of its contention that possibly

alleged creditors might have objected to the same. Black-

ford V. Westchester Fire Insurance Co., 101 Fed. 90.

In order to create a valid assignment it is not necessary

that the debtor acknowledge the validity thereof, but where

the debtor has received notice from the assignor that an

assignment has been made, debtor cannot decline to ac-

knowledge the validity thereof unless notified of the in-

validity thereof by the assignor. Goodman v. Zitsennan,

47 R. I. 466, 134 Atl. 34; St. John v. Charles, 105 Mass.

262.

The evidence proves an assignment from the Bank to

Mandl and the court should have so found.

From the foregoing analysis it clearly appears the neces-

sary and material findings herein not only are unsupported

by the evidence, but in fact are contrary thereto. The

findings objected to therefore cannot be sustained, without

which the judgment herein must be reversed.
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III.

Portions of Findings IV, V and All of VII Are Not

Sufficient Either in Form or Content to Legally

Constitute True Findings of Fact, and Are in

Realty Mere Naked Conclusions of Law, Leaving

It Doubtful What Particular Facts Therein

Referred to Were Established. (Specification 3.)

The findings objected to arc those portions of IV as

set out under Specifications 2D. all of I^^indini,^ \' [R. ]).

37], and all of Finding Xo. \1I. [U. \). 38.
|

It is well established that a purported general finding

which is in effect but a conclusion of law is insufficient.

24 Cal. Jiir. 974, note 13; Hammond Lumber Co. f. Bartli

Inr. Co., 262 Pac. 31, 202 Cal. 60). at 609. A finding

is also insufficient to support a judgment thereon where

the finding, as such, merely states a general conclusion

and leaves it doubtful what particular facts are estab-

lished. 24 Cal. .fur. 964. note 16.

A. The statements in Finding IV to the efifect that the

Decree was not evidence against defendants herein, that

it was not conclusive or binding on them or had no effect

upon their rights, are all naked conclusions.

In IVaytc v. Patcc, 269 Pac. 660, 205 Cal. 46. at 53, a

finding that a certain agreement "was a mere persona!

covenant and was not binding upon the assigns . . .

nor the defendants" was held to be a mere conclusion of

law, and as such was entirely ignored as a finding. The

judgment based thereon was reversed.

The further statement in Finding 1\' that tlie decree

was "not evidence against defendants" is a question of
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law and not a question of fact. It has no proper place

in findings of fact.

Said portion of Finding IV is further erroneous in

that it appHes the law of Germany, instead of the Ameri-

can law, in determining the evidentiary value and efifect

of the final declaratory decree.

We have heretofore shown by applicable authorities

that the question of what is or is not evidence in an action

is determined by the law of the forum. That law is

clearly decisive on this question and the rule is that the

said Decree is evidence for appellants and against the

appellee. These authorities have been cited under point

II of our argument.

B. Finding No. V in stating that Joe May did not

acquire or succeed in the ownership of the Judgment,

again merely states a conclusion of law purporting to state

the legal effect of various transactions. Further, said

"Finding" in the last sentence thereof states that certain

facts upon which succession is claimed fail to transfer

the judgment, but nowhere in said or any findings is there

any definite reference to these facts, nor any descrip-

tion thereof, nor any finding as to their existence. There-

fore said "finding" is too indefinite to be of any avail

herein. The first portion refers to "transactions," the

second part refers to "facts as a result of which" certain

claims are made, yet neither portion definitely refers to

either what those "transactions" or "facts" were, nor

describes them, nor their existence. Therefore, and fur-

ther, said "finding" is too indefinite to be of any avail.
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It is well established tliat where a finding states tliat

certain "facts" do not exist, or d<> not establisli a g^iven

result, tliat siicli tindinj.,^ is defective in that it is not a

lindin.u^ of an ultimate fact, is a mere conclusion and

leaves to inference or surmise what i)articular facts were

established by the evidence, and for failure to find upon

tlie issue of fact presented In* the evidence the judgement

must be reversed.

A findinp^ that "the acts of the defendants allep^ed in the

complaint did not inflict . . grievous bodily injury

. .
." is defective. Franklin 7'. Franklin, 74 Pac. 155,

140 Cal. 607, at 608. A finding that "all the material

facts set forth in the complaint are true" is defective.

Ladd 7: Tully, 51 Cal. 277, at 27S. A finding that "re-

peated acts of cruelty as established by the evidence" is

defective. Sniitli :-. S)nitJi, 62 Cal. 466, at 468. To same

effect. Nelson v. Nelson, 123 Pac. 1099, 18 Cal. App. 602.

In a mortgage foreclosure case the findings stated that

the court did not find any balance due after deducting

certain credits. This finding was held to be manifestly

defective. {Polhemus i\ Carpenter, et al., 42 Cal. 375.)

The court in that case (at 387-8) held: "The findings arc

so manifestly defective as to not require comment. In-

stead of stating facts involved in the issues, they contain

only general conclusions drawn from the facts. They

afford no information whatever as to the particular facts

which the court considered established in the cause. The

defendant was entitled to have more specific findings on

facts within the issues, and on this ground the judgment

should be reversed and a new trial awarded."
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In all the above cases cited the courts held that such

finding-s were too vague and indefinite, constituted mere

conclusions, failed to find any particular facts, were clearly

defective and insufficient and accordingly reversed the

judgments.

Viewing Finding V in the light of the foregoing cases,

it is clearly defective, in that it refers to undefined and

undescribed facts as being insufficient to cause a result.

The facts are not stated and are left to surmise. It cannot

be ascertained from Finding V what facts were considered

by the court as having been established, or what necessary

facts were not found to have been established. It is

similar to the cases cited supra in that it states that "the

facts, as the result of which said acquisition or succession

is claimed to have resulted, were and are insufficient . .
."

Does this word "claimed" refer to the facts as claimed in

the complaint? Does it refer to the facts claimed in the

evidence? Appellees do not know and under the cases

is entitled to know. It does not matter whether the facts

the court so vaguely refers to, are those in the complaint

or those in the evidence. Under the above authorities the

finding is clearly insufficient, to support the judgment.

C. Finding No. VII is also subject to the same vice.

It refers to "none of the transactions" and fails to define

them or show what they were. It concludes therefore that

such transactions did not have "the effect of transferring

. . . the judgment . . .," and fails to state what

the transactions were. This finding also recites that "the

facts as the residt of which it is claimed Fritz Mandl did

acquire . . . said judgment . . . did not have the
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effect under the law of the German Reich of tranferrinpf

. . . to . . . Mandl any part of the . . . title

. . . of the Bank ... in the . . . judp^ment."

The hndinj^ fails to state what the "facts" referred to

were. Aj^^ain the court leaves it to conjecture and sur-

mise what "facts" it refers to. It cannot be ascertained

what "transactions" or what "facts" the court considered

as having been established or not established; whether

Mandl failed to acquire the judgment because certain

"transactions" or "facts" were not established or whether

the "transactions" were established and the legal effect

was found to be insufficient or whether ai)i)ellants failed

to establish certain "facts" or whether the facts were

established but were insufficient as a legal conclusion.

D. Before concluding our argument on this point, we

wish to call the court's attention to the fact that Finding

V directly contradicts the first sentence of Finding IV.

The latter states that a German court of record rendered

a declaratory judgment to the effect that the claim (judg-

ment ) was the personal property of Joe May, and not

of Mayfilm Corp. and that therefore the assignment of

said claim to the Bank by Joe May was valid. This

refers to the final Decree that stated the correct German

law on the point and the trial court's finding thereon was

correct.

But, notwithstanding the above finding of fact, the

trial court, in Finding Xo. V, contradicts itself by stating

that ai'eording to German law Joe May did not acquire or

succeed to the ownership of the claim. The two state-

ments are not reconciliable, for on the one hand we have
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an actual adjudication that the judgment was "the per-

sonal property of Joe May" and on the other hand that

Joe May was not the owner thereof.

E. Further, Finding III also contradicts Finding IV

for in the latter the court finds that under German lazv

there was an adjudication that Joe May and not Mayfilm

Corp. was the owner of the judgment, and in Finding

III the court finds that under German law the said "claim

and judgment" ''were and at all times since have remained

the property of Mayfilm Corp." These two findings like-

wise are contradictory of each other and irreconcilable.

Where findings upon an essential fact are opposed to

each other the findings cannot support the judgment.

Moody V. Newmark, 53 Pac. 944, 121 Cal. 446. They

should be consistent. Peak v. Republic Truck, etc., 230

Pac. 948, 194 Cal. 782; 24 Cal. Jur. 965-6.

The findings objected to are basic in that if any or

all are found to be insufficient or defective, or contrary

to each other the judgment based thereon cannot be sus-

tained.
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IV.

The Conclusions of Law Are Erroneous. (Specifica-

tion 4.

)

Conclusion of Law Xo. 1 |R. p. v^91. to the effect that

"Neither plaintiff or any of their predecessors in interest

(other than Mayfilni A. (i.) had or have any right, title

or interest in or to the judgment sued upon, or in and to

any part of the claim upon which said judgment was

based." and Conclusion of Law No. 2 |R. \). 39] to the

effect that "plaintiffs are not entitled to enforce said

judgment" and Conclusion of Law No. 3
|
R. p. 39]. to

the effect that "defendant is entitled to judgment, thai

plaintiff's take nothing and that defendant recover its

costs" are, and each of them is clearly erroneous in that

the same are (a) contrary to the evidence; (b) not sup-

ported by the evidence: and (c) contrary to law.

A. The evidence hereinbefore set forth, under Speci-

fication No. 2 shows that May film A. G. no longer was

or is the owner of the judgment sued upon, or the claim

upon which it is based; that the same was transferred

from Mayfilm to Joe May firstly by purchase and assign-

ment, and most certainly by the declaratory decree; that

the same was assigned by May to the Bank and by the

Bank to Mandl, and by Mandl to the Union Bank and by

the Union Bank to the plaintiffs.

This has been fully discussed and analyzed under our

argument on i)oint No. II.

B. Said conclusions are and each of them is contrary

to law in that they, and each of them, erroneously fail
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and refuse to give any legal effect to the declaratory de-

cree as evidence in this case; erroneously fail and refuse

to give any legal effect to the actual assignment from the

Bank to Mandl; erroneously fail and refuse to give any

legal effect to the "notice" from the Bank to Universal

as an equitable assignment under American law, or any

effect under German law; erroneously interprets the Ger-

man Code Law; fails and refuses to give any legal effect

to the assignment from Mandl to the Union Bank or

from the Union Bank to the plaintiffs; and lastly under

the evidence in this case, and the law, the plaintiffs are

entitled to judgment against defendant.

The law in respect to the foregoing, together with the

applicable authorities have been fully set out in our argu-

ment under point No. 11.

V.

The Judgment Herein Is Contrary to and Not Sup-

ported by the Evidence. (Specification 5.)

Since the grounds hereunder are the same as those set

out under Specification No, 2 to show the several findings

are contrary to and not supported by the evidence, in the

interest of saving space, reference is hereby made thereto,

and incorporated hereinunder.

The argument hereunder is the same as set out under

point II, to which reference is respectfully made in the

interest of saving space.
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VI.

The Judgment Herein Is Contrary to Law. (Specifica-

tion 6.)

The court: (a) erroneously held that the Decree con-

stituted no evidence for appellants against these api)ellees.

(Said Decree, by law, was prima facie evidence of muni-

ment or link in the chain of or foundation of title and

in the absence of evidence to the contrary (of which

there was none), is conclusive on the defendant on the

question of ownership as between the parties who litigrated

that question. ) Furthermore, since appellee asserted that

May film Corp. and not Joe May or his assij^ns was the

owner of the judgment, and did not claim ownershij) in

itself, the adjudication of the German Court in the

declaratory Decree, determininjj^ that Joe May and not

said Mayfilm Cor]), was the owner thereof, and that his

assig-nment to the Bank was valid, was and is bindini^ and

conclusive upon the ai)pellee on the (jucstion of such own-

ershi]) of the judgment sued upon;

(b) erroneously fails to hold that there was an actual

assignment from the Bank to Mandl, or that there was an

assignment by operation of law;

(c) erroneously held that the Kammergericht judg-

ment was res adjndicata against appellants ui)on the (jues-

tion of ownership of the judgment sued upon

;

( d ) erroneously held that neither the appellants nor any

of their predecessors in interest, other than Mayfilm

Corp. have or had any title or interest in and to the judg-

ment sued upon, or in or to the claim upon which it is

based

;

(e) erroneously failed to render judgment in ai)pel-

lants' favor for $24,337.76.

The argument, including the law affecting each of the

foregoing have been set out under point II. Reference is

herebv made thereto.
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VII.

The Court Erred in Restricting the Determination of

Mandl's Rights With Respect to the Assignment
From the Bank to Mandl to That Alleged in the

Pleadings, To-wit: That of "Operation of Law"
Only, and Further in Holding That the Measure
of Said Rights Was Determined by the "Notice"

From the Bank to Universal. (Specification 7.)

A. With respect to the pleadings: The court con-

strued the pleadings to mean Mandl asserted his rights to

the judgment by virtue of an assignment by operation of

law only and restricted Mandl's rights accordingly. [R.

p. 52.]

There was introduced by appellants proof of an actual

assignment by the Bank to Mandl. [R. pp. 261-70.] No

evidence to refute the actual assignment was offered by

appellee. Appellants further urged that the notice from

Bank to Universal was an equitable assignment which un-

der American law transferred the claim and judgment to

Mandl.

The court erred, in considering Mandl's rights, by fail-

ing or refusing to find on issues of equitable or actual

assignment as shown by the evidence on the ground that

such issues were not raised by the pleadings.

The amended complaint discloses that in paragraph V
thereof [R. p. 7], "That notice of the payment of the

obligation of said Joe May together with the assignment

from said Bank for Foreign Commerce of said judgment

to said Frits Mandl was given to the defendant in a letter

dated February 25, 1936, and mailed to the defendant.

Universal Pictures Corporation, on said date by said Bank

for Foreign Commerce." (Italics ours.)
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Appellants submit that this allegation of the complaint

was sufficient to raise the issue of either equitable or

actual assigjiment.

lUu assuming that the court's interpretation of the

pleading is correct, the court still erred in view of Rule

15B of the Federal Rules of Civil Procedure. In part it

states, *'.
. when issues not raised by the pleadings

are tried by the express or implied consent of the parties,

they shall be treated in all respects as if they had been

raised by the i)leadings." The rule provides further that

amendments to pleadings to conform to proof should be

allowed, even after judgment and that failure to so amend

"does not affect the results of the trial of these issues."

This rule is referred to by the commentators as creat-

ing an "automatic amendment" to the pleadings. In

Atzvatcr v. N. A. Coal Corp., Ill Fed. (2d) 125, the

court held, per Clark, J., tliat. "after trial judgment must

be given according to the rights of the case whether the

correct legal theory has been presented or not." To same

effect are Lintz r. IVhcclcr, 113 Fed. (2d) 767 (C. C.

A. 8); United Clay Prod. r. Lender. 119 Fed. (2d) 456:

Nesler r. Western Union, 2S Fed. Supj). 47S. Issues

raised by the evidence and brought forward by the parties

during the trial which are material to the issues involved

must be considered by the court and findings wade there-

on. Weiner v. Luscombe, 66 Pac. (2d) 151, 19 Cal. App.

(2d) 668, at 670; Sun Maid, etc. v. Papazian, 240 Pac.

47, 74 Cal. App. 231. at 238; Wolf v. Gall, 176 Cal. 787,

109 Pac. 1017.

When an issue involves an assignment, the pleadings

relating thereto must be liberally construed with a view of
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substantial justice between the parties. Estate of Wicker-

sham, 96 Pac. 311. 153 Cal. 603; McCaughev z'. Shiitfe,

46 Pac. 665, 117 Cal. 223.

B. Further, in construing Mandl's rights the court

erred in limiting the same to the Bank's letter or notice

to Universal. [R. pp. 32-3.] The court apparently re-

garding the notice in the light of a contract between Bank

and Universal and therefore held parole evidence inad-

missible to show the true transaction. The apparent

ground of the court's ruling was that such parole testi-

mony would nullify or change or vary the terms of the

written notice. [R. pp. 402-3.]

First, considering this notice purely as such. It then

was not such a document or contract as would come within

the parole evidence rule. It was then merely a notice of

an assignment, and not the assignment itself. Therefore

it was susceptible of explanation by extrinsic circum-

stances or facts. The real transaction could be shown.

This rule is stated in first Federal Trust Co. r. Stock-

fleth, 98 Cal. App. 21, at 24-5, (276 Pac. 371) thus : "Any

writing which, neither by contract, operation of law, nor

otherwise, vests, or passes, or extinguishes any right, but is

used as ezndence of a fact, and not as ez'idence of a con-

tract may be susceptible of explanation by extrinsic cir-

cimistances or facts." (Italics ours.)

The same rule is stated in 31 C. J. S. "Evidence." page

851, paragraph 928; also in 22 C. J., page 1142, para-

graph 1529. In Porter v. Wormser, 94 X. Y. 431. it was

held that notices of sale sent by brokers to their principal

are not writings of such a character as to preclude the

admission of parole evidence to show the real transaction.
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At pages 447-8 the Court of Appeals states, "It is in-

sisted that those notices which the counsel characterize as

'purchase notes,' conclusively determine the point that the

defendants were the purchasers of the bonds, and that

parole evidence was inadmissible to show that they sus-

tained any other relation to the transaction, or that in

fact the bonds were sold to third persons. IVc think the

defendants were not precluded from showing the real

transaction, and that the rules that parole ezndence is inad-

missible to change or z'ary zvritten contracts haz'c no ap-

plication." (Italics ours.)

The Porter v. Wormser case, supra, and the case at bar

have certain points of similarity. Wherein in the cited

case the court held the notice was not such a contract as

to come within the parole evidence rule, and did i)ermit

the real transaction to be shown, in the case at bar, the

trial court held just the opposite and held the notice did

come within the rule and therefore the true transaction

could not be shown, to-wit : that the assignment from May

to the Hank therein set forth was by way of security be-

cause the assignment itself did not show that fact. (The

letter reciting the assignment did state that the assign-

ment was "as security.") In the case at bar the evidence

unquestionably shows that May's assignment to the Bank,

though absolute on its face, was in fact, simply by way

of security. It was admitted by appellee's witnesses as

well as by those of appellants, that under German law a

document which on its face was an absolute assignment,

could be shown to be one given as security only. [R.

pp. 401, 496-7. 411, 491.) This obviously could be shown

by the law of the forum. Shattuck and Desmond, etc.
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Co. V. Gillelen, 154 Cal. 77^, at 784 (99 Pac. 348):

Golden v. Fisher, 27 Cal. App. 271, at 280-81 (149 Pac.

797) ; Renton-Holmes and Co. v. Monnier, 77 Cal. 449,

at 456-7 (19 Pac. 820).

The court, nevertheless, because of its strict adherence

to the parole evidence rule, erroneously refused to give

effect to or permit such testimony, and as a result found

that no transfer by operation of law occurred. Had it

done so, a different result would have obtained.

C. Appellants maintain, however, that the notice, by

reason of its wording, must be construed as an assign-

ment. The letter of notice sent by the Bank to Universal

at New York on February 25, 1936, stated that the claim

and judgment sued upon "has been transferred to . . .

Mandl ... of which fact we are notifying you here-

with. You can satisfy this debt only by payment to the

above named (Mandl)." [R. pp. 295-6.]

This notice admittedly received by Universal is in and

of itself an actual equitable assignment, and had the effect

of transferring as of its date, legal title of the claim and

judgment to Mandl, irrespective of its additional recita-

tions referring to an assignment by operation of law.

Even in Germany this is recognized by the supreme code

law, which states in section 409 thereof, that, "If the

creditor inform the debtor that he has assigned the claim,

the notice of assignment is valid against him as toward the

debtor even though the assignment had not been made, or

is not effective. It -is equivalent to the notice that the

creditor has executed an instrument of assignment to the

new creditor named in the instrument and the latter pre-
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sents it to the debtor . .
." [R. p. 439.] Where such

notice is given by the former creditor it is not necessary

for the new creditor to exhibit the assip^nnient to the

debtor and tlie latter imist jicrt'orni in favor of tlie as-

sig^iee. (Sec. 410, German Civil Code, R. p. 440.)

In (Germany, the Hank by its notice to Universal

estopped itself from ever asserting the ris^dit to receive

payment on the judgment. 1
1\. p. 34'^

|
Mayfilm Corp. is

estopped to claim payment by virtue of the declaratory

Decree. Joe May admitted he had assigned the claim to

the Bank, so he is also estopped to claim payment. [R.

p. 482.] This leaves only the appellants who arc Mandl's

successors in interest.

Heretofore under our argument on Point II we have

set out the law to the effect that the question of whether

the ''notice" conferred upon Mandl the ownership of the

judgment, so as to permit him or his successors as such

owner to prosecute the action against Universal, must be

determined by the law of the forum. W'c have also there-

in sliown that under the law of the forum, to-wit: Cali-

fornia, it is well settled that in order to constitute an

equitable assignment no particular words are necessary,

if, from the entire transaction it clearly appears that it is

the intention of the parties to pass title. Any order, di-

rection or request of a creditor to his debtor that the

latter shall pay money due the former to a third person

constitutes an equitable assignment and vests the owner-

ship of the fund in the third person together with the

right to prosecute the action fur tlie recovery thereof.

(Citations already set out in Argument under Point II.)
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The "notice" clearly contained all the requisites neces-

sary to establish it as an equitable assignment under

California law. But, if it were to be held California law-

is inapplicable, then as the only alternative, New York

law must be applied, for it was there the notice was di-

rected by the Bank, and it was there admittedly received

by Universal. New York was the domicile of the debtor;

that is where the obligation to pay Mandl became fixed,

and that is where payment (performance) of the judg-

ment was contemplated under said notice. The "notice"

may therefore be interpreted according to the law of the

place of performance, to-wit: New York. (Calif. Civil

Code, Sec. 1646.) Where an assignment is made in one

place and to be performed in another, the law of the

place of performance will control in determining the

validity of the assignment, or whether an assignment

exists. App. of Goodchild, 290 N. Y. S. 683; 160 Misc.

738; Thompson v. Erie Rlwy. 131 N. Y. S. 627 147 App.

Div. 8; A. B. T. v. Ann. Trust, etc. Bank, 159 111. 467,

42 N. E. 856; National Bank of America v. Ind. Bank-

ing Co., 114 111. 483, 2 N. E. 407; A^. W. Mutual Life

Insurance Co. v. Adams, 155 Wis. 335, 144 N. W. 1108.

In the last cited case an assignment of insurance proceeds

w^as made in Minnesota to be paid in Wisconsin. In

Minnesota the assignment was void, but in Wisconsin

it was valid. The place of payment or performance

determined the applicable law and therefore the assign-

ment was held to be good.

Under the law of New York the order, direction, or

request of the creditor to his debtor that the latter shall

pay the debt due the former to a third person constitutes

an equitable assignment of the funds, and vest in the

third person the ownership and the right to prosecute
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the action against the debtor for the recovery tliereof.

The authorities in support of this rule liave heretofore

been cited under Argument. Point II.

The "notice" therefore under Xew York law clearly

constituted an e^iuitable assignment, which was sufficient

to transfer the judgment sued upon to Mandl.

D. In addition to the foregoing reasons why the court

should have found an actual or equitable assignment, we

submit that where the assignor and the assignee each

unequivocably recognize, admit and act on the premise

that an assignment has been made, and each are satisfied

with its validity, the debtor cannot question the validity

thereof, or challenge its effectiveness as such assignment.

Donier v. Heffncr, 15 Cal. App. (2d) 97, 101, 58 Pac.

r2d) 1308: Van Dyke v. Gardner, 49 N. Y. S. 328, 22

Misc. \U\ Cornish v. Marty, 76 Minn. 493, 79 N. W. 507.

Even where alleged creditors of the assignor would be

allowed to challenge the assignment, this right is not al-

lowed to the debtor. Blackford v. Westchester Fire Ins.

Co., 101 Fed. 90.

In conclusion, appellants submit there were three dis-

tinct assignments. First, the assignment by operation of

law ; second, an equitable assignment as set forth in the

"notice" which under German law, California law or New
York law was sufficient to transfer the judgment to

Mandl; and third, the actual assicjtnnent as described by

Mandl in liis deposition, which has never been contra-

dicted, refuted or denied. Therefore the court erred in

restricting Mandl's rights to either the pleadings or the

"notice" and should have made findings on the equitable

and the actual assignments. Such fmdings if made should

have determined that there was an assignment of th*^

claim to Mandl and that he was entitled to sue thereon,

and therefore the failure to make findings on such issues

were prejudicial to appellants.
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VIII.

The Court Erred in Denying Appellants' Motion for

a New Trial. (Specification 8)

The court should have granted appellants' motion for

a new trial on the following grounds:

(a) The judgment is contrary to the evidence. This

has been fully presented in our argument under Point II

to which reference is hereby made.

(b) The judgment is unsupported by the evidence. This

likewise has already been argued under Point II to which

reference is hereby made.

(c) The judgment is contrary to law. This has been

set forth in Argument under Points II, VI and VII to

which we respectfully refer.

(d) Errors of law occurring at the trial.

(1) The court erred in admitting opinions of experts

in answer to hypothetical questions, for the purpose of

showing that an actual German Declaratory Decree was

erroneous according to German law. Said Decree de-

termined Joe May to be the owner of the judgment sued

upon. (Presented under Point I.)

(2) The court erred in restricting the determination ot

Mandl's rights with respect to the assignment from the

Bank to Mandl to that alleged in the pleadings, to-wit:

that of ''operation of law" only. (Presented under Point

VII.)

(3) The court erred in applying the "parole evidence

rule" to the "notice" from Bank to Universal and in

construing Mandl's rights under said "notice" by said

rule. (Presented under Point VII.)

(4) The court erred in failing to give any evidentiary

value to the Declaratory Decree. (Presented under

Point II A.)



(5) The court erred in ruling on the issue of owner-

ship of the judjrnient sued upon, that tlie Kaninierjjericht

"g-rounds of decision" were first a judji^ient. and secondly

that tlu'v were res adjudicata against Jcxj May and his

by operation of hiw. or by an e(|uitable assignment or by an

actual assignment. (Argued under Point \'II.)

(6) The court erred in holding that there was no

assignment of the judgment by the Bank to Mandl. cither

by operation of law. or by an equitable assignment or by

an actual assignment. (Argued under Point \TI.)

(7) The court erred in making findings of fact in the

form of naked conclusions of law, or in such an indefinite

manner as to leave in doubt what facts he did or did not

find to exist. (Presented under Point III.)

(8) The court erred in making findings of fact that

conflict witli cacli other. (Presented under Point III.)

Each of the foregoing points has been argued at length

heretofore, and it would be repetitious to reargue them

here.

(e) Newly discovered evidence.

In sui)port of the motion for new trial three aflPidavits

were filed, to-wit: that of Mr. Ilirschfeld of counsel, Mr.

Taub, an attorney in New York, and of Mr. Lenk. an

officer of the Cierman Bank. Mr. Ilir.schfeld's affidavit

shows: that I'>itz Mandl had left dermany and had tied

to Austria, at the time he engaged said counsel ; that

shortly thereafter, Mandl was forced to leave Austria and

had not been heard from for a long time; that he finally

appeared in New York via South America; that Mandl's

German lawyers were, because of their faith, unavailable;

that the preparation of the case for trial was without
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benefit of either said German counsel or Mandl; that

shortly before trial Mandl was located in New York and

through one Leo Taub, a New York attorney, said

Mandl's deposition was arranged for; that fortuitously

one Erick Lenk, the officer of the German Bank who had

handled the transaction with Mandl arrived in New York,

and hurriedly arrangements were made to take his deposi-

tion; that by reason of the lack of information needed

counsel instructed said Taub to question said witnesses

on the general subject matter of the litigation; that only

a few days before trial their depositions arrived; that

counsel had little or no time to examine them and so ad-

vised the court; the court stated the case had dragged too

long, was one of the oldest cases on his calendar and

counsel interpreted the court's remarks as an order to

proceed; that counsel had at no time before trial been

informed of the existence of an actual assignment of the

claim by Mandl by said Bank; that upon learning the

court's decision, particularly with reference to his basis

for decision concerning an actual assignment, said counsel

ascertained from Lenk that there had been an actual as-

signment made by the Bank in addition to the one recited

in the notice to Universal ; that counsel thereupon obtained

an affidavit from Lenk with reference thereto. [R. pp.

61-68.]

Said Lenk's affidavit shows that after Mandl paid the

debt which was secured by the claim against Universal,

it was Lenk's opinion that Mandl succeeded to the claim

against Universal automatically and so advised them by

letter to prevent them from paying anyone other than

Mandl; that this notice was given pending the giving of
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an actual assignment to Mandl; that subsequently after

obtaining jjerniission of the German Foreign Exchange

Control oflice to execute a formal assignment, he person-

ally prei)arecl such assignment to Mandl, was signed by

said Lenk, countersigned by ant)ther officer of the Bank,

notarized, documentary stamps affixed and mailed to

Mandl, and a copy was retained by the Bank. Said assign-

ment in substance recited the prior assignment from May,

described it, recited the loan by the Bank, the payment

thereof by Mandl. recited the date and number of the

Devisionstelle permit and concluded: ".
. . We here-

with transfer and assign this claim against Universal

Pictures Corp., New York, to y(ju." Said Lenk stated he

remembered the substance of the assignment as it was a

general form used by the I5ank for many years. He

stated he did not volunteer anything about this assign-

ment at the deposition as he was not asked about it. That

he did not discuss the matter with Taub before giving the

deposition and that Taub was unactjuainted with those

facts ; that he was willing to testify to said facts in person.

[R. pp. 72-77.]

Taub's affidavit discloses that after taking Mandl's

deposition he went to Central America; that on liis return

he found letters from appellants' counsel urging the imme-

diate taking of Lenk's deposition as the case was coming

up for trial; he hurriedly took same, and delayed in send-

ing both dei)ositions to Los Angeles as he needed the

exhibits of the former one in the latter. ( R. pp. 69-70.]

It can thus be seen from said affidavits that counsel for

appellants were under great difficulties in prei)aration of

the pleadings and in preparation for trial, 'i^iat further,

the issue of actual or ecjuitable assignment were first in-

troduced during the trial. That only after the conclusion
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of trial did counsel learn of the date and wording of an

actual written assignment from the Bank to Mandl. That

regardless of the court's opinion on the question of assign-

ment by operation of law the affidavits disclosed said actual

written assignment and in the interests of justice the court

should have, on that ground alone, reopened the case for

further evidence on that point or should have granted a

motion for a new trial. In this way a determination of

the issue of actual assignment could have been made

In determining the motion to grant a new trial, the

court should be more liberal where such new trial will

clear up an issue involving a plaintiff's right to sue than

in cases where the additional evidence simply attempts to

bolster up the merits of the cause of action itself.

We submit that a new trial should have been granted by

the trial court.

Conclusion.

Appellants submit that the judgment herein, as it now
exists, creates an unprecedented and impossible situation

which only this Court can rectify. By a final Decree of

a German court it has been finally determined that Mayfilm

Corp. was not the owner of the judgment sued upon; but

that the same was owned by Joe May, and that his assign-

ment thereof to the Bank was valid. Such is the status

of the judgment in Germany. The trial court, on the

other hand, has determined that notwithstanding. May-

film Corp. is still the owner of the said judgment, that

Joe May was not the owner, and that his assignment

thereof to the Bank was ineffectual. Universal, never-

theless, admittedly owes the judgment to someone, but who
this "someone" is, under the several conflicting judgments,

cannot now be determined. Universal, now, can escape

total liability, by using either of said judgments, as the
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occasion may require. If it is sued by Joe May or his

successor, it can use the judgment herein to claim that

Mayfihn is the owner of the original judgment, while if

action is brought by Mayhlm or its successor, it can set

up the Declaratory Decree to support its claim that May-

tilm does not own the original judgment. Such a situation

cannot continue to exist. We respectfully submit that tlie

rights of the parties require, and tliat this Honorable

Court should make a full determination of the evidentiar>

force and effect of the Declaratory Decree.

We further respectfully assert that the interests of the

parties herein further require that there also be a full

determination of the question of whether there was an

assignment from the Bank to Mandl, either by operation

of law, or by an e(|uitable assignment, or by an actual

assignment, for necessity requires that there be a deter-

mination as to where the ownershi]) of the original judg-

ment, admittedly owed by Universal, now exists. This

question, too, we respectfully request, be fully determined

by this Honorable Court.

In conclusion we respectfully submit that tlie record in

this case is replete with prejudicial reversible error. It

has been impossible to present all of them at length in lliis

brief. We have, however, endeavored to point out those

which in our opinion constittite the most serious. We
sincerely believe we have done so. We therefore respect-

fully urge that the judgment be reversed, and that appel-

lants be awarded all their costs on appeal.

Resi)ectfully submitted,

Ellis I. Hirsciikllu,

Samuel W. Blum.

Attorneys for Appellants.







APPENDIX.

Chapman v. Moore, 151 Cal. 509 at 514-16 (91 P. 324) :

"Now, as to the effect of the decree. While respondent

has contended here, though ineffectually, that the decree is

void, he also insists that, even if valid, the trial court

properly rejected it when offered as constituting a muni-

ment of title in behalf of plaintiff against the defendant;

that the decree was only conclusive against Patterson and

parties in privity with him having notice of the judgment

(Code Civ. Proc, sec. 1908, subd. 2), and did not affect

the rights of the defendant Moore. And it is asserted by

respondent in his brief that this was the view taken by the

trial court. If so, it was incorrect.

"While the general rule undoubtedly is that judgments

bind only parties and privies, still there is an exception to

the rule universally recognized which sustains their ad-

missibility against third parties who are not parties or

privies to the judgments for certain purposes. This ex-

ception is that the judgment rendered in an action involv-

ing title to property, and in which it is determined that

the title is in one of the parties to the action, is admissible

in evidence in behalf of the party claiming under the judg-

ment, and subsequently asserting a claim to the property

affected by it as a link in his chain of title, although such

judgment would not be conclusive on the party against

whom it is offered because he was not a party or privy

thereto. It is admissible in evidence, not for the purpose

of defeating or affecting any claim or title of a party who
was not a party or privy to such judgment, but solely as

a muniment in an asserted title.

"In Barr v. Gratz's Executors, 4 Wheat. 213, the rule

is stated: 'It is true that, in general, judgments or de-

crees are evidence only in suits between parties and privies.

But the doctrine is wholly inapplicable to a case where the
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decree is not introduced as f>cr sc bindinj^ upon any rights

of the other party, but as an introductory fact to a link

in the chain of plaintiff's title and constilutinj^ a part of

the niuninients of his estate. . . . To reject the proof

of the decree would be, in effect, to declare that no title

derived under a decree in chancery, was of any validity

except in a suit between parties and privies, so that in a

suit by or aj^^ainst a stranj^a^r. it would be a mere nullity.

It niiji^ht with as much projjriety be argued that the plain-

tiff was not at liberty to i)rove any other title deeds in this

suit, because they were res inter alios acta.' To the same

effect are the cases of Kurtz v. St. Paul and D. R. Co.,

65 Minn. 60 (67 N. W. 808); Gage v. Guudy. 141 111.

215 (30 N. E. 320); Railroad Equip. Co. v. Blair, 145

N. Y. 607 (39 N. E. 962) ; lUissey v Dodge. 94 Ga. 584

(21 S. E. 151); Skelly v. Jones. 70 X. Y. Supp. 447 (61

App. Div. 173). See, also, 24 Am. & Eng. Ency. of Law,

p. 757; Ereeman on Judgments, sec. 416.

"These authorities declare the exception to the general

rule to be well established that a party claiming under a

judgment is entitled to i)rove it as a muniment in his chain

of title, and we content ourselves simply with a reference

to them, as nothing to the contrary is cited by respondent.

"Applying this rule. then, to tlie effect of this judgment

considered with the other proofs of title made by appellant,

it is justified by the evidence. It was conceded on the trial

that in 1887 the legal title to the lot in controversy was in

Walter Patterson, and the presumption is that the legal

title continued in him until it was shown that he had con-

veyed it, or that in some way it had become extinguished

or his title defeated or barred. It was defeated and barred

by the judgment obtained by Davis, the predeces.sor of

plaintiff, against Patterson in 1894. As between these

two it was there adjudged that the legal title, conceded,

and theretofore presumed to continue, in Patterson, was,



as against him, in Davis, and such adjudication was as

effective evidence of title to the property in the latter, and

as conclusive of any claim of Patterson or his privies, as

if Patterson had made him a conveyance of it by deed.

A deed from Patterson to Davis would have been conclu-

sive evidence against Patterson that legal title had in fact

been transferred to Davis by him, and of course would be

admissible as a link in the asserted claim of plaintiff of

title to the property. So with the judgment. As it was
as effective against Patterson's claim of title as if he had

made Davis a deed to the property, it was, under the rule

heretofore stated, admissible for the same purpose that his

deed would have been—as a muniment of title. Being so

admissible, it, with the previous concession of legal title

in Patterson and the presumption arising therefrom, to-

gether with the conveyance from Davis to plaintiff, estab-

lished in him prima facie title to the property, which in

the absence of any evidence of title in the defendant would

have warranted a judgment in his favor against the de-

fendant Moore, and the finding of the court in the face of

this prima facie showing that plaintiff was not the owner

was not justified by the evidence."

Title Insurance Co. v. United States F. & G. Co., 121

Cal. App. 72>, at 76-77 (8 P. (2d) 912)

:

'*If, through either chain, Maybrook had become the

owner at the time the pohcy of title insurance was issued,

the judgment in this case must be affirmed. We shall

therefore confine our further consideration to the second

chain of title above outlined.

"When Daisy Grisham conveyed to Ramos Bros., In-

corporated, it became the record owner of the property.

If the judgment in the quiet title action brought by May-

brook against Ramos Bros., Incorporated, had the effect



of vesting the title of Ramos liros.. Incorporated, in May-

brook, this appeal must fail . . .

"Appellants' second point, that not being parties or

privies they are not bound by Maybrook's judgment

against Ramos Bros., Incorporated, is set at rest in this

state by Chapman v. Moore. 151 Cal. 509 (121 Am. St.

Rep. 130, 91 Pac. 324). and Kipp v. Reed. 183 Cal. 49

(190 Pac. 363). llic judcjvicnt obtained by Maybrook is

as coiiclusirc ci'idcncc against Ramos Bros., Incorporated,

that title ivas in Maybrook, as if Ramos Bros., Incorpo-

rated, had given Maybrook a deed. Like a deed, it was

admissible against appellants as a muniment of title to

show that Maybrook through the judgment had acquired

the title theretofore he:ld by Ramos Bros.. Incorporated.

"Judgment affirmed." ( Italics ours, j

Perkins v. Benguet etc. Co., 55 Cal. Apj). (2d) 720, 132

Pac. (2d) 70:

"The answer of defendant sets forth several defenses,

most of them predicated on the contention that the divi-

dends were payable to Mr. Perkins. It is important to

note that defendant has never claimed, and does not now

claim, any title to the stock, nor does it seek to show that

anyone other than Mr. Perkins is entitled to the stock or

dividends.

"At the trial of the present action plaintiff offered no

ezndence of her title to the dividends except the judgment

roll of the Nciv York action. Defendant's objections to

the introduction of this record were overruled and the Neu
York record was admitted as competent and conclusive

ezndence of plaintiff's title. Defendant made an offer to

prove at the trial the allegations of its answer that the

shares and the dividends belonged to the conjugal partner-
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ship of plaintifif and her husband, and that, therefore, the

dividends were payable to plaintiff's husband and his trans-

ferees. Defendant also offered to prove that, under the

facts, Philippine law was applicable. The trial court sus-

tained plaintiff's objections to such offers and rii'led that

the New York judgment and every finding upon which it

rests was conclusive against defendant with respect to

everything therein adjudicated, i. e., res judicata in the

same way as if defendant had been a party to the Neiv

York action." (Italics ours.) (P. 730.)

"On this appeal the basic contention of defendant is that

the judgment of the New York court is not binding on it

because, so it is urged, it was not a party or privy to a

party to that action." . . . (P. 731.)

"It will thus be seen that in New York Mr. Perkins, in

a forum of his own choosing, litigated the exact questions

that defendant corporation seeks to litigate here. Every

issue of fact and law that defendant corporation sought

to raise in the trial court, except those later discussed, was

litigated and passed upon by the New York Court of Ap-

peals. The basic question now presented is whether de-

fendant corporation should now be permitted to litigate

those identical issues in California, or whether it is con-

clusively bound by the New York judgment under the doc-

trine of res judicata. It shoidd again be emphasised that

defendant does not claim title in itself nor does it set up

title in any third person. It claims the right to prove that

the New York judgment ivas zvrong and that in laiv and

fact Mr. Perkins is entitled to the dividends on the stock—
the very issue decided adversely to Mr. Perkins by the

New York judgment." (Italics ours.) (P. 737.)

"It seems quite clear to us that as to the impounded

dividends the corporation has no interest in this litigation

separate from the interest of Mr. and Mrs. Perkins. It



claims no intercut in the impounded dividends and sets up

no interest of a third person. It simply claims that the

dividends rifi^htfully beloni^ to Mr. Perkins, althouj^^h, as

between Mr. and Mrs. Perkins, it has tinally been adjudi-

cated that they belonj^ to Mrs. Perkins. There are only

two sides to this dispute over title to this stock, those of

Mr. and Mrs. Perkins. The corporation's only interest is

that it n(^t be cunij)elled to pay such dividends twice. As

to such dividends, it is a mere stake-holder, a specialized

form of bailee. If the New York judgment is binding

on Mr. Perkins, if in an action brought by Mr. Perkins

against the defendant for such dividends it can plead the

New York judgment . . . the company is fully pro-

tected and should not be i)ermitted to relitigate an issue

which only involves Mr. and Mrs. Perkins, and which has

already been passed on in New York. Inasmuch as it is

our view that all these points must be decided in favor of

Mrs. Perkins, it is our conclusion that, as to the impounded

dividends, the New York judgment is clearly res judicata

and binds defendant corporation although it was not a

party to that action. . .

"As already pointed out. in the New York action be-

tween Mr. and Mrs. Perkins it has been determined that

Mrs. Perkins owns the stock and is entitled to the divi-

dends thereon. . . .

"Once the competing stockholder.^ have litigated the

(juestion of title to a final conclusion, jjayment by the cor-

l)oration to the successful party in such an action must be

a defense in an action against the corporation by the other

party. ( Pernhard v. P>ank of America, 19 Cal. 2d 807

( 122 P 2d 892; (
]). 738). Any other rule would lead to

absurdities. Should the corjjoration be permitted in the

present action to relitigate the title to the stock as between

Mr. and Mrs. Perkins, in so far as the action involves its

liability for impounded dividends, and should it obtain a
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decision that it is not liable to Mrs. Perkins because Mr.

Perkins is the owner, it would follow that in a suit brought

by Mr. Perkins for the impounded dividends the corpora-

tion would be required to pay them to him. Otherwise,

it would escape liability altogether. Mr. Perkins' obliga-

tion, if he recovered the dividends, would be to turn them

over to his wife, since as between the two of them it has

been held in the New York case that she is entitled to them.

Certainly, the company's interest not to he held liable twice

for the dividends does not mean that it shoidd not he held

liahle to one of the parties. . . . (Italics ours.)

"It may be that a corporation in the position of defend-

ant herein does not fit into definitions commonly given as

to who is 'privy' to a judgment, so as to be bound by it

although not a party. Where a situation arises which so

obviously calls for application of the doctrine of res judi-

cata as does the present case, in so far as it concerns im-

pounded dividends, definitions of 'privies' and 'privity'

drawn from other situations do not constitute an obstacle

to reaching a sound result In 1 Freeman on Judgments

(5th ed.), page 893, section 409, is the following pertinent

observation: 'The rule limiting the effect of a judgment

to parties and their privies is not to be taken in an abso-

lutely literal sense nor is it without important qualifica-

tions and exceptions.

" 'Neither the benefit of judgments on the one side, nor

the obligations on the other, are limited exclusively to

parties and their privies.' 'The question of who is con-

cluded by a judgment has been obscured by the use of the

words, "privity" and "privies," which in their precise

technical meaning (p. 739) in law are scarcely determine-

tive always of who is and who is not bound by a judg-

ment.'

"Defendant itself cites situations well recognized in the

law where the relationship between the party sued in the



first action and the party sued in the second is such that

the judgment in the first action is res judicata, and where,

as here, the party sued in the second has no indei)endent

interest from that of the party sued in the first action.

Tluis, a landlord who defends throuj^di his tenant is con-

clusively estopi)ed by the judgment (Valentine v. Ma-

honey. 37 Cal. 389) ; agents and servants are usually

estopped by judgments against the principal or master

{ Satterlee v. Bliss. 30 Cal. 489) ; and a bailee by judgment

against the bailor (Hughes v. United Pipe Lines, 119

N. Y. 423 (23 N. E. 1(H2)). The same reasoning ap-

plies to a stakeholder who is holding a fund as a disinter-

ested party awaiting a final determination as to who, as

between two disputing claimants, is entitled to the fund.

As to such fund the third party, the corporation here, is

a specialized form of bailee. Every principle of reason,

fairness, justice a)id equity compels the conclusion that it

should be bound by a final judgment betiveen the two dis-

puting claimants." . . ( Italics ours.) (P. 740.)

'7/ a corporation has no adverse interest in an action

betzveen two disputants over title to its stock, it cannot

gain such aji adverse interest by choosing sides in the con-

troversy and paying the diindends to one of the disputants

ztnth full knozvledge of the other's claims. (Italics ours.)

"There is a remarkable paucity of authority on the sub-

ject under discussion. We have been referred to but two

cases from other jurisdictions where the point here under

discussion was directly involved. Both of them support

the conclusions above set forth.

"Hughes V. United Pipe Lines Co.. 119 X. ^. 423 (23

N. E. 1042), was decided by the New York Court of

Ai)j)eals. The facts were that William and Maria Ste|)hans

drilled and produced oil on land claimed by Hughes. The

oil was stored by the Stephanses with the United Pipe

Lines Company. Hughes notified the company that the



oil was his. The Stephanses sued Hughes to quiet title

to the oil and Hughes secured an adjudication that he was

the owner of the oil. The United Pipe Lines Company

was not a party to that action. United Pipe Lines Com-

pany, with full knowledge of the dispute, took indemnity

from the Stephanses and delivered the oil to them. Hughes

sued the United Pipe Lines Company for conversion. The

Stephanses were not parties to this action. ( P. 749. ) The

trial court held that the judgment between the Stephanses

and Hughes was conclusive on the issue of title as against

the United Pipe Lines Company. This conclusion was

affirmed, the court stating (23 (N. Y.) N. E. at p. 1043)

:

'The very matter in issue in that action was the title to

the well, and the oil produced therefrom. To maintain

their action the plaintiffs were bound to establish that the

well and oil belonged to them, and the defendant in that

action could defeat the same by showing that the well and

oil belonged to him, and he prevailed upon that issue; and

thus there was an adjudication, binding upon the plaintiffs

therein, that they had no title to the well, or the oil pro-

duced therefrom, and that the same belonged to Hughes.

The fact thus established could not again be brought in

dispute between the same parties or their privies; and the

judgment in that action conclusively established against

the plaintiffs therein the right and title of Hughes to the

well, and the oil produced therefrom. This defendant

stands in the place of Stephans and wife. It does not hold

or claim the oil in its own right, but claims solely to hold

it for Stephans and zvife, by zvhom it has been indemnified

against the claim of this plaintiff. The adjudication,

therefore, which binds them, binds it; and this conclusion

rests upon lazv so elementary that no citation of authori-

ties to sustain it is needed. It is clear, therefore, that the

plaintiff is entitled to recover the value of this oil from

the defendant. He early gave it notice of his claim. He
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demanded the oil of it. and it refused to recognize his

rigfht.' ( Italics added.

)

** Defendant practically concedes that the second case

—

Coniniercial Nat. Hank v. Allaway, 207 Iowa 419 (223

N. W. 167)—decided by the Supreme Court of Iowa in

1929. is in point, its basic argument being that the de-

cision is wrong. In that case, Allaway delivered his de-

mand note to the Iowa Savings Bank. That bank i)ledged

that note, together with others, with the Commercial Na-

tional Bank to secure a loan. The Iowa Savings Bank

failed, whereuixm the Commercial National Bank sold out

the pledge and- purchased Allaway's note. The Iowa Sav-

ings Bank sued Commercial National Bank to recover the

note, charging fraud in the sale, and its lack of authority

to make tlie i)ledge. Judgment went for Commercial Na-

tional Bank." (P. 750.)

"After that judgment became hnal, the Commercial

National Bank brought the present action against Allaway

on the note. Allaway's defense was that the Iowa Savings

Bank was the owner of the note, and that he had paid that

bank the full amount of the note. The Commercial Na-

tional Bank pleaded the former adjudication as res judi-

cata. The trial court decided against that contention.

Thus, the situation is one where Allaway owed a debt and

two banks claimed it. In litigation between the banks, to

which Allaway was not a party, it was decided that bank

A owned the note. Bank A sued Allaway and he defended

on the ground that he had paid bank B, and that B. in

fact, owns the note. The Supreme Court of Iowa, in

reversing the trial court, held the prior judgment between

A and B res judicata against Allaway on the issue of

ownership, and that he could not {22S N. VV., p. 168)

'have adjudicated, for the second time, a controversy that

was settled by a former trial. .
.' That is exactly the

legal situation presented in the instant case. In disposing



—11—

of the contention that the judgment was not res judicata,

the court stated:

" 'So far, then, as the Iowa Savings Bank and its re-

ceiver are concerned, the adjudication certainly is com-

plete. Can the appellee assert the fact thus found, in any

way, that the Iowa Savings Bank and the receiver could

not? Manifestly not, so far as the issues here involved

are affected. Each assertion thus made by appellee must

have been for and on behalf of the Iowa Savings Bank
and its receiver, because the appellee was attempting in

the trial below to prove that the appellant was not the real

party in interest, by showing that truly and legally the

Iowa Savings Bank and its receiver were such parties.

To do this, it was necessary for appellee to become, for

the time being, so far as his cause is concerned, the Iowa

Savings Bank or its receiver.

" 'Hence, for all practical and legal purposes, appellee

became the Iowa Savings Bank or its receiver, in order

to plead their cause in the premises. A higher right could

not accrue to the appellee in this respect than that owned

and possessed by the Iowa Savings Bank and its receiver.

Should appellee succeed, it must be on the rights and prop-

erties of the Iowa Savings Bank and its receiver in and

to the note in question. Appellee himself had no property

in this note, which is in the hands of an innocent pur-

chaser for value, because he is the maker thereof, and not

the owner. (P. 751.) The only interest he claims therein

is the right to make an offset against it, providing the

same legally again became the property of the Iowa Sav-

ings Bank. Clearly then, the adjudication which bound

the Iowa Savings Bank and its receiver must of necessity,

in the instance here under consideration, bind appellee,

because appellee in this proceeding is simply reasserting

the same rights, equities, and properties as those which

were advanced in the former suit.
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" 'Necessarily, in the present controversy, api)ellee must,

in asserting his own claims, step into the ix)sition of the

Iowa Savinjjs Bank and its rcccivcT, and there pn^laim

for them their (the luwa Savings IJank and its receiver)

own ownership of the note; for, if appellant is not the

real party in interest, it is because that bank and its re-

ceiver owned appellee's note.' The court then went on to

hold that the prior judj^^ment between the two banks, so

far as the issue of ownership of the note was concerned,

was a conclusive 'muniment of title' which Allaway could

not deny.

"The factual situations presented in these two cases are

practically identical with that presented in the instant case.

In both, prior to the second trial, the defendant had

parted with money or i)roperty so that if the first judj^-

ment was binding on him, his sole recourse was to collect

from the unsuccessful litigant in tlic first case. In both,

the defendant in the second trial was not asserting his or

a third person's title, but was seeking to assert the title

of the unsuccessful litigant in the first action. Those are

the identical facts here presented." (P. 732.)


